
PLANNING COMMISSION MEETING 
City of Gardner, Kansas 

Tuesday, March 28, 2017 
7 p.m. 

Gardner City Hall 
120 E. Main Street 

 
CALL TO ORDER 

 
The meeting of the Gardner Planning Commission was called to order at 7:02 p.m. on 
Tuesday, March 28, 2017, by Chairman Adrianna Meder. 

 
 
PLEDGE OF ALLEGIANCE 

 
Chairman Meder led the Pledge of Allegiance. 
 

 
ROLL CALL 

 
Commissioners present: 

Chairman Meder 
Commissioner Austin 
Commissioner Brady 
Commissioner Freeman 
Commissioner Limer 
Commissioner Livella 
Commissioner Roberts 

 
 
Staff members present: 
 Larry Powell, Director of Business & Economic Development 
 Kelly Drake Woodward, Chief Planner  
 Michelle Leininger, Principal Planner 
 Kristie Hatley, Planning Technician 

Charles Dunlay, City Attorney 
 
There were 5 members of the public in attendance.  

 
 
CONSENT AGENDA 
 
1. Standing approval of the minutes as written for the meeting on February 28, 2017.  

 
Motion to approve the consent agenda made by Freeman, seconded by Limer.  
 
Motion carried 7-0.  
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REGULAR AGENDA 
 

1. O’REILLY AUTO PARTS EXPANSION  
SP-17-02: Consider a site plan for an expansion to O’Reilly Auto Parts located at 525 E. 
Mail Street. Lesley Guillot of Buddy D. Webb Architect and Consultant applicant, O’Reilly 
Auto Enterprises, LLC, property owner of record. 

 
Ms. Kelly Drake Woodward, Chief Planner, presented the existing site conditions and the 
proposed improvements.  She explained the building design standards and the site design 
standards that were not met, their proposed compliances and the staff comments on each.  
These standards pertained to massing, blank wall and ornamentation and sidewalks. 
 
Ms. Leslie Guillot, Buddy Webb Architects, spoke about the deviations from the design 
standards and emphasized the desire to maintain a cohesiveness between the original 
building and this new addition.  They wanted the addition to look consistent with the original 
for a seamless transition.  The sidewalk width noncompliance was due to the location of an 
existing landscape island. 
 
Commission Discussion: 
Commissioner Austin questioned the 8’ width of the sidewalk adjacent to the landscape 
islands as necessary because car overhang would not be an issue. 
 
Commissioner Freeman agreed and felt the applicant’s response to the facade standards was 
correct in when these ordinances and policies do not accomplish the intended goal.  The 
addition of ornamentation to the blank facades for this building would interrupt the seamless 
transition between the existing building and the addition.  
 
Commissioner Brady asked Ms. Guillot if there were other ideas besides a paint trim change 
on the west side to break up the facade. 
 
Ms. Guillot said they had struggled for ideas to make that facade look drastically different. 
 
Commissioner Brady commented that a drastic look would make it more noticeable and be a 
distraction, other members agreed. 
 
Commissioner Limer asked if the sidewalk layout would meet ADA requirements. 
 
Ms. Woodward replied the ADA requirements would be reviewed within the building permit 
application process. 
 
Ms. Guillot said the 5’ width sidewalk shown on the plans was workable with protection 
measures around the tree.  If it was to be wider, the tree would be removed and replaced with 
a new tree.  
 
After review of Application SP-17-02, a site plan for 525 E. Main St. dated March 14, 
2017, and staff report dated March 28, 2017, the Planning Commission approves the 
application as proposed including deviations from the following standards, upon a 
finding that the proposed deviations will equally or better meet the purpose, intent or 
design objectives of these regulations per the applicable review criteria of the 
Administrative Adjustment process:  
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1. Deviation for the east facade not to include off-sets of at least one foot to meet 
massing standards.  
2. Deviation for the west facade not to include off-sets of at least one foot to meet 
massing standards.  
3. Deviation for the west facade not to include ornamental architectural details on 
the area of the new building addition.  
4. Deviation for the sidewalk along the east building facçade to include a section 
that is a minimum of 5’ wide instead of the required 8’ wide.  

 
Motion made by Freeman, and seconded by Austin. 
 
Motion carried 7-0. 

 
  
2. DAIRY QUEEN  

Property located at 517 E. Shawnee St, 116 N. White Dr, 518 & 526 E. Main Street. John 
Odom, Architect applicant, A N Properties, LLC and 526 Main, LLC property owners of record.  

a. PP-17-01: Consider a Preliminary Plat for Dairy Queen, a 2 lot commercial subdivision.  
b. FP-17-01: Consider a Final Plat for Dairy Queen, a 2 lot commercial subdivision.  
c. FDP-17-01: Consider a Final Development Plan for Dairy Queen restaurant and office 

uses.  
 

Ms. Michelle Leininger, Principal Planner, presented PP-17-01 and FP-17-01 by reviewing the 
site and changes to the plats discussed by the Commission at the February 28 meeting.  She 
also spoke of the City requirement for a floodplain modeling submission by the applicant using 
HEC-RASA model.  Staff was recommended approval of the preliminary plat and approval of 
the final plat with conditions. 
 
Mr. John Odom, Architect, added that he completed the floodplain modeling and it was 
submitted to the City on March 27, 2017. 
 
After review of Application PP-17-01, a preliminary plat for Dairy Queen located at 517 
E. Shawnee St, 116 N. White Dr. and 518 and 526 E. Main Street, the preliminary plat 
dated March 23, 2017, and staff report dated March 28, 2017, the Planning Commission 
approves the application. 
 
Motion made by Brady, and seconded by Limer. 
 
Motion carried 7-0. 
 
 

2. B  No Commission discussion on item 
 

After review of Application FP-17-01, a final plat for Dairy Queen located at located at 517 
E. Shawnee Street, 116 N. White Drive and 518 and 526 E. Main Street, and final plat dated 
March 23, 2017, and staff report dated March 28, 2017, the Planning Commission approves 
the application provided the following conditions are met:  
 

a. Construction plans for utilities, infrastructure and public facilities including HEC-
RASA modeling, shall be submitted to the City for review and approval prior to the 
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release of the final plat.  
b. Remove the building line from the plat document.  
c. Provide a Street and Landscape Tree plan for approval by staff based on approved 

final development plan FDP-17-01.  
and recommends the Governing Body accept the dedication of right-of-way and 
easements. 

 
Motion made by Freeman, and seconded by Austin. 
 
Motion carried 7-0. 

  
2. c. FDP-17-01: Consider a Final Development Plan for Dairy Queen restaurant and office uses.  
 

Ms. Leininger reminded the Commission of their previous review of this information on the 
preliminary development plan but that there were minor changes to the elevations and signs.  
She presented the landscape design and explained how the existing utilities made the street 
tree standards difficult for compliance but the trees could be used at other locations on the site 
instead.  She explained the ten landscape conditions attached to the recommended motion by 
staff and the reasons for them.  There were also sign conditions presented for discussion. 
 
Mr. Odom expressed concerns about the signage, which were standards from Dairy Queen 
corporate. Per City standards, the monument sign was allowed only 25 square feet with a 6’ 
height.  That would be a challenge as the sign would disappear into the landscape.  He would 
hope the city could make an exception for a 12’ width while maintaining the 6’ height to 
accommodate City sign regulations. 
 
He continued with the landscaping and the constraints caused by utilities and the new 
underground, boxed culvert.  He agreed with staff in eliminating the fence along Shawnee Street 
but keeping it along the west side of the property.  The north side was heavily landscaped with 
shrubs even without the fence, the rest of the site was lushly designed and he requested to 
move forward with the plan shown. 
 
Mr. Odom spoke about the changes made to the plans since the last meeting.  One was the 
deletion of the first two parking spaces upon entering the site from Main Street  which improved 
safety.  The drive was reduced down 2’ to make room for a wider sidewalk.   
 

Commission Discussion: 
 

Commissioner Freeman questioned the impact of the fence removal along Shawnee St. on 
light pollution in the homes along there during evening hours. 
 
Mr. Odom responded by stating the Commission would need to determine which was the 
lesser of two evils between a wood fence that would require maintenance throughout the years 
or the amount of light pollution during the later hours.  The shrubbery along there was 
designed to be dense. 
 
Ms. Leininger noted that the shrubs along the north side were to be a minimum 18” at planting 
and would continue to grow up and out to fill the area. 
 
Commissioner Freeman agreed that the monument sign should be lowered to the standard of 
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6’ height and asked if the sign size would be scaled down proportionately. 
 
Mr. Odom replied the company had standard sized signs purchased in packages and the cost 
would be too great to make a custom size, if it were even possible.  The height was flexible 
but the sign width was not. 
 
Commissioner Freeman agreed with Mr. Odom on the landscape and wondered if the City 
was requiring too much for the type of use of the site.   
 
Mr. Odom replied the front of the building had little opportunity for landscape but the areas 
they felt important to be heavily landscaped such as the trash enclosure, perimeter buffer 
along Shawnee St .and parking lot were done so and would benefit the area residents. 
 
Commissioner Brady asked staff about the possibility of adding a fence along Shawnee St. in 
the future, should it be necessary, and if the Commission could make the recommendation. 
 
Ms. Leininger replied the City would work with the business owner and that most of them were 
willing to work with the community.  Neither the Commission nor the City would be able to 
require the fence. 
 
Commissioner Austin asked staff their thoughts on providing a 4’ height fence along the north 
side instead of a 6’ height privacy fence. 
 
Ms. Leininger replied the 4’ fence would be similar in height to the shrubbery and suggested 
the use of more evergreen shrubs in the mix. 
 
Commissioner Livella said she was concerned about the removal of the fence in the plan and 
the after dark light created by the traffic. 
 
Commissioner Freeman interjected the possibility of the introduction of graffiti into the 
neighborhood on the fence. 
 
It was discussed among the Commissioners that the proposed landscape with the introduction 
of additional evergreens would create a softer, warmer, welcome than the fence.  
 
Mr. Odom reminded the Commission that evergreens would require a larger spacing from one 
another and a large hedgerow, if desired, would be possible but would take time to grow.  He 
suggested the use of arborvitaes. 
 
Commissioner Limer wanted clarification that the shrubs shown were intended as a 
foreground for the proposed fence.  The discussion would need to include what plants would 
be used instead to create the barrier and asked if berms could be integrated along with a 
staggered planting verses a straight line. 
 
Kristie Hatley, Planning Technician, responded that although arborvitaes do look good ,they 
often harbor diseases and are short lived.  She suggested expanding the idea of the 
ornamental grasses found on the landscape plan.  The larger ornamentals such as Fountain 
Grass grow tall, add interest in the winter and although would be cut down in the spring, grow 
quickly.  These along with arborvitae would be staggered and add variety. 
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The Commission agreed the landscape on the north side of the property would be redesigned 
using an evergreen and ornamental grasses mix without the fence. 
 
Commissioner Austin mentioned the monument sign being 170% larger than allowed and was 
not comfortable with it. 
 
Ms. Leininger clarified the signs were measured by drawing an imaginary box around the logo 
and any other identifying elements to determine the square footage.  The overall square 
footage included the imaginary box total plus the monument base square footage. 
 
Mr. Odom remarked if the monument sign was kept at the 12’-8” width but reduced to the 
maximum 6’ height, it would be in proportion to the context of the signs of surrounding 
businesses. 
 
Commissioner Freeman said he did not feel that the sign would appear out of compliance with 
the current code and it would match the signs along Main St. to the east. 
 
Chairwoman Meder began going through the list of conditions to get concurrence from the 
Commissioners.  These are found in the motion. 
 
Commissioner Austin asked if a condition rewritten by the Commissioners to revise a portion 
of the landscape plan would require the applicant to re-submit the revisions to the Commission 
for approval. 
 
Mr. Charles Dunlay, City Attorney, replied staff could approve if the Commission provided 
sufficient guidance within the condition in the motion.  
 
Ms. Leininger said the only condition with flexibility was number 9 which was the landscape 
re-design along the north property line.   
 
Mr. Odom said he and Ms. Leininger had enough information to solve the issue and would 
work together on it. 
     

After review of Application FDP-17-01, a final development plan for Dairy Queen located at 
517 E. Shawnee Street, 116 N. White Drive, 518 E. Main Street and 526 E. Main Street, and 
final development plan document dated March 16, 2017, and staff report dated March 28, 
2017, the Planning Commission approves the application provided the following 
conditions are met:  

1. The final plat for the property shall be approved and recorded prior to the issuance 
of a building permit.  

2. Submittal and approval of public improvement plans including HEC-RASA 
modeling shall be completed prior to the issuance of a building permit.  

3. Spread out the clustered shrubs along the parking spaces adjacent to N. White 
Street.  

4. Provide 1 tree along the parking spaces adjacent to E. Main Street.  
5. Remove any notes regarding to seeding for turf ground cover and revise notes to 

read sod.  
6. Work with staff to increase landscaping  along E. Shawnee St. for better screening 

from light pollution and remove the fence along E. Shawnee St. 
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7. Provide 2 more trees, 1 more evergreen and 11 more shrubs along the western 
property line, adjacent to the R-2 District zoning.  

8. Comply with the 6’ maximum height for a freestanding sign.  
 
Motion made by Freeman, and seconded by Limer. 
 
Motion carried 7-0. 

 
 

3. LAND DEVELOPMENT CODE TEXT AMENDMENTS 
Hold a public hearing on and consider text amendments to the Land Development Code for 
the following: 

c. TA-16-14: Section 17.05.05 Specific Use Standards for Food and Beverage-Mobile 
Uses and Temporary Uses. 

d. TA-16-15: Section 17.05 regarding Wireless Communication Antenna Uses.  
 
 

c.  TA-16-14: Section 17.05.05 Specific Use Standards for Food and Beverage-Mobile 
Uses and Temporary Uses. 

 
Ms. Woodward presented all proposed changes recommended by staff for these two 
sections of the LDC found on the third page of the Staff Report. 
 
Chairman Meder opened the public hearing.  
 
No questions or comments from the public. 
 
Motion to close the public hearing made by Livella, and seconded by Limer. 
 
Motion carried, 7-0. 
 
Commission Discussion: 
 
Commissioner Austin asked about the term “intermittent” operations (found in P.1.g.) and 
felt it was not written specific enough since there was also a provision that the mobile unit 
would not be left unattended. If the intent was to not allow a food truck to park in the same 
spot every day for the 180 days then the revised language used would not support that 
intent.  If the City would be okay with the unit parked in the same spot every day then the 
language would suffice. 
 
Ms. Woodward answered she felt a continuous stay was for the mobile unit to be in one 
location several days consecutively and then moved to another location for business.   
 
Mr. Dunlay said that legally, “continuous” would be interpreted as the food truck staying 
in the same location.  The intent of what the City wanted it to mean would be up to the 
Planning Commission to decide whether it be specific or more general.  If the truck stayed 
in one location but the operator went home for the night and came back, he did not believe 
that would not be construed as continuous operation. 
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Commissioner Austin asked what the interpretation would be if the operator took their 
truck home each night. 
 
Mr. Dunlay replied that if the truck moved, it would not be there continuously but if it were 
back the next day at the same location it would be another day.  If that happened every 
day he considered that a permanent site.  If the Commission wished to be more specific 
as to how long a food truck may be in one location that could be included. 
 
Discussion among the Commissioners and staff determined there needed to be an 
interpretation by the Commission for all to use. 
 
Commissioner Freeman said he felt what was written gave the City the opportunity for 
enforcement if necessary whereas if there were a limited number of days, there would be 
no one on staff daily to check the trucks and their locations.  What was needed were 
enforcement provisions for persons abusing this. 
 
Commissioner Austin questioned the text crossed out regarding mobile food vending 
units not being left unattended.    
 
Ms. Woodward said that text was originally included so that the trucks would have to be 
taken home each night to make it more of a temporary use.  It was removed so the trucks 
could be left. 
 
Larry Powell, Director of Business and Economic Development, provided an example of 
a mobile food vendor in another city who had the permission of a landowner to park his 
truck on the property year around and conduct business out of it 3 days/week.  That would 
not be a mobile vending type business.  This vendor wanted to do the same in Gardner 
which was to set up a full time, non-brick and mortar business.  The meaning of 
“intermittent” was important in this case. 
 
Mr. Dunlay said P.1.g. as written, suggested some code enforcement issues and needed 
clarity on the phrase “intermittent, not continuous or permanent”.  It sounded too vague. 
 
Discussion amongst the Commission of whether the inclusion of a specified number of 
days was necessary. 
 
Chairman Meder was in favor of the text as proposed. 
 
Commissioner Brady agreed and suggested to accept staff’s recommendation but 
changes could be made in the future, as needed. 
 
The Commission agreed. 
 
The Commission agreed to accept staff’s recommendation to strike P.3.a. vii regarding 
unattended food vending units. 
 
Commissioner Austin asked if Z.4. regarding the location of temporary uses was not 
applicable to mobile food trucks from the change of 50’ to the proposed 30’ from 
residentially zoned property. 
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Ms. Woodward clarified that the intent was a mobile food truck could be on a residential 
lot but not within 30’ of the property lines of adjacent lots. 
 
After much discussion on options to rewrite this standard, it was agreed to change the 
text as found below. 
 
 
Motion to recommend that the Governing Body approve TA-16-14 as presented in 
Attachment I of the March 28, 2017 staff report with the following change: 
 

Section 17.05.05 Specific Use Standards  
Z.  Temporary Use 

4. No portion of the temporary use, or accessory activities associated 
with the temporary use, shall be located within 30 feet of the property 
line of an existing residence or a residentially zoned district. 

 
Motion made by Roberts, seconded by Brady. 
 
Motion carried 7-0. 

 
d.  TA-16-15: Section 17.05 regarding Wireless Communication Antenna Uses.  

 
Ms. Woodward introduced the text amendments for TA-16-15 Section 17.05 regarding 
Wireless Communication Antenna Uses for discussion only.  This was a basic approach 
for staff to receive input from the Commission. The City attorney would be matching 
language with that of the statutory regulations.  The statutory regulations continue to 
change with technology.   Gardner needed to adapt City regulations to those of the state 
and federal yet remain consistent with other Johnson County jurisdictions.  The towers 
were currently Conditional Uses in all districts, subject to additional standards.  Staff took 
a two-tier approach where some towers would be approved administratively and others by 
a Conditional Use, which required Governing Body approval.  Staff questioned why all 
were not approved administratively since there was not much allowance for variety due to 
mandatory compliance with statutory regulations.  An idea that staff provide the site plan 
reviews for these towers arose but the question became whether the Governing Body 
should approve new tower proposals. 
 
Mr. Dunlay spoke about the changes and the law required by the Kansas New Wireless 
Deployment Act or Kansas Wireless Siting Act related to federal laws and regulations that 
provided for the number of limits on municipalities to regulate the placement of certain 
wireless communication facilities.  This was related to changes in technology and small 
cell facilities such as those found on tops of streetlights.  The advantage was instead of 
having one massive structure for cell use, several smaller units provide increased cellular 
service.  There were restrictions that if a municipality did not act within 60 or 90 days with 
an approval, the structure was automatically approved which would be difficult using a 
Conditional Use Permit process.  A different approach we had was to completely remove 
wireless communications from the Conditional Use Permit as Ms. Woodward presented.  
He tried to structure a process based on my understanding of the present LDC such that 
if the requested use was presently a permitted use within the structure of the code or 
required a 60 day approval process subject to administrative approval.  If there was a 
substantial modification as a new giant tower, then a Conditional Use subject to proper 
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reviews.  Most state and Johnson County municipalities attempt to structure a somewhat 
separate process for wireless communication facilities through zoning while also having a 
right-of-way function.  One reason these need to be in zoning is Kansas law permits 
regulations and exercises police power through zoning that isn’t allowed anywhere else. 
 

Motion to extend the meeting 15 minutes made by Roberts, and seconded by Brady. 
 
Motion passed 7-0. 

 
Ms. Woodward spoke about the additions to the site plan and design review of 
communications facilities for wireless services that would include new towers, 
modifications of existing tower or base stations that incur substantial change and other 
applications described in Section 17.11.020.  Any of these would be presented to the 
Commission.  She listed the communications facilities for wireless services that would be 
approved under the administrative process.  She then referred to the Commission for their 
input on the two tier process presented.  
 
Commissioner Limer asked if the alternative would be to create a new application only for 
wireless communication facilities that specified one part would be a conditional use and 
another part went to staff for administrative approval. 
 
Ms. Woodward said a new application would not be created but one that was specific to 
the information needed for a wireless cell facility.  We wanted to use the existing processes 
we had in place for approvals, which now is only the conditional use process. 
 
The two levels of site plan review and no conditional use was agreed upon by all 
Commissioners. 
 
Commissioner Brady asked what this version was patterned off of and where the language 
came from. 
 
Mr. Dunlay answered he used the work for many Johnson County municipalities and the 
League of Kansas Municipalities but the proposal the Commission had was different than 
the one he proposed. 
 
Ms. Woodward said she tried to simplify some of the language of the definitions as it was 
difficult to understand. 
 
Mr. Dunlay said it was dense and written for the wireless carriers and their lawyers. It 
would be up to the Governing Body whether or not they wanted to see these, subject to 
the recommendation of the Commission.  He wanted the recommendation of the 
Commission just as staff did so that he makes sure what their goal was.           
 
The Commission agreed not to include any information within these standards that was 
already covered by state and federal statutes. 
 
Motion to initiate text amendments to Title 17 (Land Development Code) of the 
Gardner Municipal Code to address issues as summarized in the March 28, 2017 
staff report pertaining to wireless communications infrastructure and services. 
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Motion made by Austin, and seconded by Limer. 
 
Motion carried 7-0. 

 
 

ADJOURNMENT 
 
Motion to adjourn made by Brady, and seconded by Limer. 
 
Motion carried 7-0.  

 
 
Meeting adjourned at 10:08 p.m. 
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MEETING DATE:  APRIL 25, 2017 
PREPARED BY:  MICHELLE LEININGER, AICP, PRINCIPAL PLANNER 
 

PROJECT NUMBER / TITLE:   PP-17-02 Preliminary Plat for Quail Meadows II 
 FP-17-02 Final Plat for Quail Meadows II 
 
 
PROCESS INFORMATION 
Type of Request: Preliminary and Final Plats for Quail Meadows II     
Date Received: March 9, 2017       
 
APPLICATION INFORMATION  
Applicant:  Jim Long, Allenbrand-Drews & Associates LLC    
Owner: Quail Meadows LLC  
Parcel ID: CF221422-3012 
Location:  Southwest of the intersection of 167th Street and Waverly Road, at the end of 

Pratt Street.  
 
REQUESTED ACTION 
The applicant requests approval of the preliminary and final plats for Quail Meadows II, a single-
family residential subdivision. 
 
EXISTING ZONING AND LAND USE 
Currently the property is zoned R-1 Single-Family Residential District.  The property is currently 
undeveloped.  
 
SURROUNDING ZONING AND LAND USE 
 

Zoning Use(s) 
North of subject property 

R-1 Single-Family Residential District Single-family residences 

East of subject property 
R-1 District Undeveloped park 

South of subject property 
R-1 District Crop agriculture 

West of subject property 

RUR District (County rural/agricultural)  Crop agriculture  
 
 
 
EXISTING CONDITIONS   
The subject property are a second phase of Quail Meadows development.  Currently the 
property is zoned for single-family residential use but unplatted.  The property is being utilized 
for crop agriculture and the eastern portion is a stream buffer for Kill Creek. 
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BACKGROUND / HISTORY  
The subject property was originally part of the preliminary plat for Quail Meadows approved in 
2006.  The first phase which is developed, was final platted later that same year.  Phase 2 was 
subsequently never final platted and the preliminary plat expired. The proposed preliminary 
layout is very similar to the previously approved plat.  
 
STAFF ANALYSIS-PRELIMINARY PLAT REVIEW CRITERIA 
17.03.020 (D1) Review Criteria: 
a. The application is in accordance with the Comprehensive Plan and in particular the physical 

patterns, arrangement of streets, blocks, lots and open spaces, and public realm 
investments that reflect the principles and concepts of the plan.  

Staff Comment: The application is in accordance with the Comprehensive Plan.  The Plan 
identifies the property for low density residential use.  The property directly adjacent to the 
subject property to the east is owned by the City and planned to be developed as a park.  The 
proposed street layout provides for future connectivity to the west on Mockingbird Street and to 
the south on Pratt Street. Sidewalks are provided on both sides of the streets to match the 
original Quail Meadows development and to provide pedestrian connectivity to the future park.  
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b. Compliance with the requirements of this Land Development Code, and in particular the 

blocks and lots proposed are capable of meeting all development and site design standards 
under the existing or proposed zoning. 

Staff Comment: The development is being developed under the Local-Standard street type, 
Suburban Yard frontage type and Detached House-Suburban building type.  The preliminary 
plat meets all the standards for the block size and connectivity and details of the local-standard 
street type cross section.  
 
The Code requires the dedication of open space for developments over five acres.  This 
development is directly adjacent to a future neighborhood park and trail connection.  Because 
the proposed development is within the service area of the future park, no additional open 
space is required to be dedicated.  However a tract to provide for connectivity to the future park, 
between Lots 78 and 79 is being dedicated to the city.  
 
The one potential issue that could come up with the construction are the limits on the access 
and hardscape in the Suburban Yard frontage type, specifically for Lots 60-63 around the cul-
de-sac.  The Code permits 30% of the lot width for access which on the lots with the 41.24’ 
width, permits for a 12.327’ access at the property line.  The driveway can flair out after the 
property line with the limitation of 40% hardscape in the frontage area, the space between the 
property line and the front of the house. If the intent is for these lots to have homes with three-
car garages, these two standards may become an issue depending on what is planned to be 
constructed on these lots.  
 
The proposed building type for the development is the Detached House-Suburban building type.  
This provides for the lot standards and setbacks for development.  All of the proposed lots meet 
the minimum lot size of 8,000 sf with them ranging from 9,000 sf to ,21,987 sf.  Building 
envelopes (setbacks) are designated on each lot and minimum lot width (measured at street or 
at building line) meet the standard.  
 
c. Any phasing proposed in the application is clearly indicated and demonstrates a logical and 

coordinated approach to development, including coordination with existing and potential 
development on adjacent property. 

Staff Comment: the applicant has proposed phasing of developing Lots 53-75 first and Lots 76-
98 in a future phase.  This provides for logical development from north where the existing 
development is located.  Additionally Mockingbird and Pratt Streets are set up to extend to 
adjacent property for connectivity in the future.  
 
d. Any impacts identified by specific studies or technical reports, including a preliminary review 

of storm water, are mitigated with generally accepted and sound planning, engineering, and 
urban design solutions that reflect long-term solutions and sound fiscal investments. 

Staff Comment: The specific studies are generally accepted. The following issues still need to 
be resolved on the preliminary plat document.   
 
Stormwater 
Lots 76-79 are within the 100 year floodplain. The 100 year elevations need to be shown on 
Lots 76-79.  The storm sewer shown on Lot 79 must be extended past the east property line 
and grading modified accordingly.  Additionally Lots 63-71 and 80-88 need to be raised to allow 
for a 2% minimum grade for drainage.  
 
Sanitary Sewer 
Sanitary sewer shall be shown to extend to the western extent of the development for future 
connection. 
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e. The application does not deter any existing or future development on adjacent property from 

meeting the goals and policies of the Comprehensive Plan. 
Staff Comment:  This application does not deter any existing or future development on 
adjacent property as street connectivity is provided for in addition to utility extension and storm 
water maintenance.  
 
f. The design does not impede the construction of anticipated or planned future public 

infrastructure within the area. 
Staff Comment: The design does not impede the construction of anticipated public 
infrastructure within the area.  Extension of streets and utilities will be provided for and the plan 
supports the future development of the adjacent park by providing a future access to the 
facilities.  
 
g. The recommendations of professional staff, or any other public entity asked to officially 

review the plat. 
Staff Comment: Staff recommends approval of the preliminary plat Quail Meadows II. 
 
STAFF ANALYSIS-FINAL PLAT REVIEW CRITERIA 
17.03.020 (E1) Review Criteria: 
a. The layout and design of the final plat is in substantial compliance with the approved 

preliminary plat considering the number of lots or parcels; the block layout, street designs 
and access; the open space systems and civic design elements; the infrastructure systems; 
or other elements of coordinated developments. 

Staff Comment: The final plat is in substantial compliance with the preliminary plat.  It is a first 
phase of the preliminary plat which includes Lots 53-75 and the adjacent streets.  The access 
and hardscape in frontage standards noted above. 
 
b. The construction plans for any utilities, infrastructure or public facilities meet all technical 

specifications. 
Staff Comment: The public improvement plans will be reviewed and approved prior to the 
release of the final plat for recording.  The applicant is proposing to contain the open drainage 
into a box culvert. This is a condition of approval. 
 
c. The phasing and timing of public improvements ensures construction and performance 

guarantees. 
Staff Comment: Public improvements will be constructed upon final plat approval and plat 
being recorded. The developer will be required to submit a Performance and Maintenance Bond 
to the City when they pick up their Public Improvement Permit. 
 
d. Any deviations in the final plat from the preliminary plat brings the application in further 

compliance with the Comprehensive Plan and the purposes and intent of this Code. 
Staff Comment: No deviations from the preliminary plat are proposed.  
 
e. The recommendations of professional staff, or any other public entity asked to officially 

review the plat. 
Staff Comment: Staff recommends approval of the final plat with the conditions proposed in the 
recommended motion section.   
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EXCISE TAX 
The subject properties qualify for the levying of excise tax base on Section 17.04.060. The 
amount for excise tax is $0.20/square foot of platted property.  The property is 7.017 acres 
which is 307,969.2 sf * .20 = $61,593.84.  This is required to be paid prior to the release of the 
plat for recording.  
 
ATTACHMENTS  

I. Preliminary Plat 
II. Final Plat 

III. Applications  
 
 
RECOMMENDATION-PRELIMINARY PLAT 
Staff recommends approval of preliminary plat PP-17-02 for Quail Meadows II with conditions . 
 
Recommended Motion: 
After review of Application PP-17-02, a preliminary plat for Quail Meadows II, property tax ID 
CF221422-3012 located south of W. 167th Street and the extension of Pratt Street, the 
preliminary plat dated April 17, 2017, and staff report dated April 25, 2017, the Planning 
Commission approves the application with the following conditions: 

a. The 100 year elevations need to be shown on Lots 76-79.   
b. The storm sewer shown on Lot 79 must be extended past the east property line and 

grading modified accordingly.   
c. Lots 63-71 and 80-88 need to be raised to allow for a 2% minimum grade for drainage.  

 
RECOMMENDATION-FINAL PLAT 
Staff recommends approval of the final plat of Quail Meadows II with the conditions outlined in 
the recommended motion. 
 
Recommended Motion: 
After review of Application FP-17-02, a final plat for Quail Meadows II property tax ID 
CF221422-3012 located south of W. 167th Street and the extension of Pratt Street, final plat 
dated April 17, 20174, and staff report dated April 25, 2017, the Planning Commission approves 
the application provided the following conditions are met: 

a. Construction plans for utilities, infrastructure and public facilities shall be submitted to 
the City for review and approval prior to the release of the final plat. 

b. Payment of the Excise Tax in the amount of $$61,593.84 prior to the release of the plat 
for recording. 

and recommends the Governing Body accept the dedication of right-of-way and easements. 
 



Attachment I



Attachment II















Attachment III















 

PLANNING COMMISSION STAFF REPORT                   REGULAR AGENDA ITEM 2 
MEETING DATE:  APRIL 25, 2017 
PREPARED BY:  MICHELLE LEININGER, AICP, PRINCIPAL PLANNER 
 

PROJECT NUMBER / TITLE:  FP-17-03: Final Plat for Gardner Truck Plaza Fifth Plat 
 
 
PROCESS INFORMATION 
Type of Request: Final Plat    
Date Received: March 23, 2017       
 
APPLICATION INFORMATION 
Applicant:  Judd Claussen, Phelps Engineering      
Owner: Gardner Hospitality LLC  
Parcel ID: CP33810000 0T0A and CP33810000 0001  
Location:  Southeast of the intersection of E. Santa Fe St and S. Cedar Niles Rd., adjacent 

to I-35.  
 
REQUESTED ACTION 
The applicant requests approval of the final plat for Gardner Truck Plaza Fifth Plat. 
 
EXISTING ZONING AND LAND USE 
The properties are currently zoned C-3 Heavy Commercial District and undeveloped.  
 
SURROUNDING ZONING AND LAND USE 
 

Zoning Use(s) 
North of subject property 

C-3 Heavy Commercial District Retail uses 

East of subject property 
C-3 District Undeveloped 

South of subject property 
 I-35 right-of-way 

PEC3 Planned Light Industrial Park District 
(County Zoning) Crop agriculture  

West of subject property 
CP-2 Planned General Business District Retail uses 

 
EXISTING CONDITIONS   
The properties are currently undeveloped.  The site once contained a sales lot and office for 
mobile homes.  The western lot contains some floodplain and an existing gas main.  The western 
property (Tract A) is located within the Airport Overlay District boundaries and the western portion 
is located within the 1,000’ buffer of the centerline of the north/south runway at New Century 
AirCenter.  This requires review by the Johnson County Airport Commission and Johnson County 
Board of County Commissioners.  
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BACKGROUND / HISTORY  
Subject parcels were annexed into the City in 1991 and rezoned to C-3 District in 2004.  The 
current plat, was recorded in 2008 as Gardner Truck Plaza Fourth Plat. The parcels are Lot 1 and 
Tract A of the Gardner Truck Plaza Fourth Plat.  
 
STAFF ANALYSIS - FINAL PLAT 
17.03.020 (E1) Review Criteria: 
a. The layout and design of the final plat is in substantial compliance with the approved 

preliminary plat considering the number of lots or parcels; the block layout, street designs and 
access; the open space systems and civic design elements; the infrastructure systems; or 
other elements of coordinated developments. 

Staff Comment: The final plat is in substantial compliance with the approved preliminary plat.  
The lot configuration and number are the same as is the boundaries.  The easements are better 
defined based on the approval of the site plan.  The plat meets this criteria. 
 
b. The construction plans for any utilities, infrastructure or public facilities meet all technical 

specifications. 
Staff Comment: Public improvement plans have not been submitted for review.  This will be a 
condition of approval for the plat that the plans shall be approved prior to the release of the plat 
for recording.  
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c. The phasing and timing of public improvements ensures construction and performance

guarantees.
Staff Comment: Public improvements will be constructed upon final plat approval and said plat 
being recorded. The applicant/developer will be required to submit a Performance and 
Maintenance Bond to the City when they pick up their Public Improvement Permit. 

d. Any deviations in the final plat from the preliminary plat brings the application in further
compliance with the Comprehensive Plan and the purposes and intent of this Code.

Staff Comment: No deviations from the preliminary plat are proposed.  

e. The recommendations of professional staff, or any other public entity asked to officially review
the plat.

Staff Comment: Typically with the review of a final plat, a street tree plan is submitted.  This 
property has already compiled the site plan review process where street trees were approved as 
part of the required landscaping.  Because of this, staff did not require another street tree plan 
but will add the condition that the street trees be installed based on the approved site plan. 

Staff recommends approval of the final plat with conditions that the public improvement plans are 
submitted and approved prior to the release of the plat for recording and that the street trees be 
planted based on approved site plan SP-16-05. 

EXCISE TAX 
The subject properties qualify for an exception from the levying of excise tax base on Section 
17.04.060.D.2. Any replat of previously platted land area which was approved by the City and 
recorded prior to January 5, 2000, and where the replat does not increase the density or intensity 
of the approved land uses.  No payment of excise tax is required with this plat. 

ATTACHMENTS 
I. Plat document
II. Application

RECOMMENDATION 
Staff recommends approval of the final plat for Gardner Truck Plaza Fifth Plat with conditions 
outline below and recommends forwarding a recommendation to the Governing Body that they 
accept the dedication of right-of-way and easements.  

Recommended Motion: 
After review of Application FP-17-03, a final plat for 151 S. Cedar Niles Rd, and final plat dated 
April 7, 2017, and staff report dated April 25, 2017, the Planning Commission approves the 
application provided the following conditions are met: 

a. Construction plans for utilities, infrastructure and public facilities shall be submitted to the
City for review and approval prior to the release of the final plat.

b. Street trees shall be planted based on the approved site plan SP-16-05.
and recommends the Governing Body approve the application/accept dedication of right-of-way 
and easements. 



Attachment I



Attachment II















 

PLANNING COMMISSION STAFF REPORT                  REGULAR ITEM NO. 3 
MEETING DATE:  APRIL 25, 2017 
PREPARED BY:  KELLY DRAKE WOODWARD, AICP, CHIEF PLANNER 
 

PROJECT NUMBER / TITLE:  Consider proposed text amendments to the Gardner Land 
Development Code pertaining to Communications Facilities for Wireless Services 
 

 

REQUESTED ACTION 

Hold a public hearing and recommend proposed text amendment TA-16-15 to the Gardner Land 
Development Code to the Governing Body for approval. (TA-16-10 and TA-16-13 deferred) 
 

BACKGROUND / HISTORY  

The Gardner Land Development Code (LDC) was adopted on June 20, 2016, and became 
effective on August 1, 2016.  The Planning Commission agreed to support the initiation of Code 
amendments as summarized in the October 25, 2016 and December 20, 2016 staff reports.   
 
On November 15, 2016, eight proposed amendments (TA-16-01 through TA-16-08) were 
presented, and seven (all but TA-16-02) were recommended for action.  On December 5, 2016, 
the Governing Body approved all those recommended amendments, with a slight change in 
wording to the amendment dealing with the submission of color palettes for detached houses and 
duplexes.  These amendments are now in effect. 
 
On December 20, 2016, the Commission recommended approval of amendment TA-16-02 
(pertaining to final plat approval) as written, and approval of amendment TA-16-11 (pertaining to 
approval of home occupations) with one change.  The Commission voted to recommend denial 
of proposed text amendment TA-16-12 pertaining to the prohibition of massage businesses as 
home occupations. On February 28, 2017, the Commission recommended approval of 
amendment TA-16-09 pertaining to Accessory Buildings.  
 
At the March 28, 2017 meeting, the Planning Commission held a public hearing and 
recommended approval of amendment TA-16-14 (pertaining to Food and Beverage – Mobile and 
Temporary uses) with one recommended change to Section 17.05.050 (Z.4).  The Commission 
was also introduced to proposed amendment TA-16-15 regarding the permitting of wireless 
communications facilities as necessitated by State regulatory changes, and agreed to initiate such 
text amendment as summarized in the March 28, 2017 staff report.   
 
At this meeting, the Planning Commission will hold a public hearing and consider a 
recommendation for TA-16-15.   
 
All recommended amendments will be included in a consolidated presentation to the Governing 
Body at the soonest possible date. 
 

STAFF ANALYSIS AND RECOMMENDATIONS FOR REGULATORY CHANGE  

 

a. TA-16-15: LDC amendments pertaining to Communication Facilities for Wireless 
Services 
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The following are reasons for the consideration of this text amendment: 

1. To address the necessary revisions in light of the Kansas New Wireless Deployment Act 
(aka the Wireless Siting Act) which is K.S.A. 66-2019. 

 
2. To address the necessary revisions in light of the federal regulations, including FCC 

regulations, contained within 47 C.F.R. 1.40001. 
 
The City will also adopt amendments to the right-of-way ordinance as many of the new small cell 
communications facilities are located in the right-of-way and thus under Public Works jurisdiction. 
 
Staff has worked closely with the City Attorney to draft the proposed amendment to multiple 
sections of the Land Development Code.  
 
Following are comments and highlights pertaining to particular revisions as summarized in 
Attachment I. 
 

1. Section 17.03.010, Subsections (D), (G), (H), (I) – reference to specific process, decision, 
appeal, and timeframe requirements of Chapter 17.11 pertaining to communication 
facilities for wireless services. 

 
2. Section 17.03.050 (C) – clarification of the statutory requirement that approvals for 

communications facilities for wireless services are mandated for a longer timeframe than 
other conditional uses per the LDC. 
 

3. Sections 17.03.060 and 17.03.070 – insertion of additional items with the applicability 
statements for Site Plan and Design Review and Administrative Site Plan processes to 
address the review and approval of particular types of communications facilities for 
wireless services.  The current regulations really do not address these types of 
modifications or additions to existing facilities (addresses only new towers).   
 
Per the amendment, there are three possible processes related to the review and approval 
of communications facilities for wireless services including: 

 Conditional Use Permit process for new towers as indicated in Table 5-2: Use 
Table (consistent with current practices). 

 Site Plan and Design Review process for modifications to existing facilities that 
qualify as a substantial change, or new installations on existing buildings and other 
installations that don’t qualify as eligible facilities requests. 

 Administrative Site Plan process for modifications to existing facilities that are 
not a substantial change or qualify as eligible facilities requests, or new antenna 
on existing facilities that do not represent a substantial change.  The public works 
department will handle the permitting of facilities within the public right-of-way. 

See the new Chapter 17.11 for the definitions of “substantial change” and “eligible facilities 
request”. 

 
4. Section 17.03.070 (A), last paragraph – additional clarification because there are statutory 

limitations on the authority of the Director to modify processes, mostly related to 
mandatory timeframes. 
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5. Section 17.03.100 (A) – clarification of the statutory requirement for a different timeframe 

for appeals that what is contained in the LDC. 
 

6. Section 17.05.010 (C) – reference to development type standards for communications 
facilities for wireless services. 
 

7. Section 17.05.030 (A) – reference to specific use standards for communications facilities 
for wireless services. 

 
8. Addition of new categories of communications facilities in the use table.  Note that these 

facilities are permitted subject to additional standards as follows (currently there is only 
one category which equates to a new tower, permitted as a Conditional Use in all districts): 
 

 Small cell/DAS antenna systems in the public right-of-way are permitted in all 
districts. 

 Communications facilities designed as an architecturally compatible element 
mounted or collocated on non-residential buildings are permitted as accessory 
uses in all districts. 

 Communications facilities designed as an architecturally compatible element 
mounted or collocated on mixed use or live/work buildings are permitted as 
accessory uses in the R-4, R-5, C-O, CO-A, and C-1 districts (these are the 
districts where these mixed uses are permitted). 

 New towers are permitted as conditional uses in all districts. 
 

9. Section 17.05.030 (B) – revised general description for communication facilities for 
wireless services, including a reference to specific standards. 
 

10. Sections 17.05.040 and 17.05.050 – reference to specific standards for communication 
facilities for wireless services in Chapter 17.11.  Also the removal of former standards out 
of Section 17.05.050 to be contained in Chapter 17.11, which is dedicated exclusively to 
communications facilities for wireless services.  And finally, the renumbering of items to 
reflect this deletion. 

 
11. Section 17.07.010 (B) – clarification that the building standards to not apply to 

communication facilities for wireless services. 
 

12. Section 17.11.020 – new definitions pertaining to communications facilities for wireless 
services.  We considered adding them to Chapter 2 definitions, but decided it would be 
more convenient for applicants to include them with the applicable standards.  Sign types 
are also described within their own chapter, so this is a similar approach.  We have 
attempted to maintain the approach of the LDC to define only terms of art without a 
common dictionary meaning, however, we also wish to maintain a consistent approach 
with other nearby jurisdictions.  It is also important to match statutory definitions.  Please 
particularly review the following definitions: 
 

 Modification or Modify 

 Replacement 

 Stealth or Stealth Technology 

 Substantial Change 
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13. Section 17.11.030 – specific policy statements pertaining to regulations for communication 

facilities for wireless services. 
 

14. Section 17.11.040 – contains specific review and approval procedures per statute. 
 

 Subsection (A) contains the statutory timeframes for review and approval, 
categorized by process. 

 Subsection (B) contains provisions for the application process.  These are mostly 
new provisions as described in item #3 above. 

 Subsection (C) contains provisions for application contents.  There are statutory 
limitations on the kinds of information you can require for these applications, such 
as our formerly requested justification of the selected site or need for the facility.  
The newly proposed standards do require additional technical information to assist 
decision makers in evaluating the aesthetic compatibility, structural capacity, and 
certification that the cumulative effect of RF emissions or exposure and 
electromagnetic radiation meets FCC standards.  It is also required that applicants 
provide public notice. 

 Subsection (D) provides for third party independent technical review. 
 

15. Section 17.11.050 – provides for encouragement of location of new facilities on existing 
facilities or structures. 
 

16. Section 17.11.060 – contains the building and design standards for communications 
facilities as follows: 
 

 Subsection (A) addresses height.  There is a 10’ reduction in maximum height from 
the current requirement for the tallest towers in the A and M-2 districts, but this is 
because the associated measurement standard does not include a 10’ lightening 
rod in the height calculation.  Otherwise the height standards remain unchanged, 
except that there are new standards pertaining to the height of towers in the public 
right-of-way and for base stations. 

 Subsection (B) addresses design standards for towers, base stations, and 
antennas.  The design standards for towers are consistent with the current code.  
Design standards for base stations are consistent with applicable building types 
and complimentary to existing uses.  The design standards for antennas are new. 

 Subsection (C) addresses setbacks.  These are consistent with current 
regulations, although there is a clarification for facilities in the public right-of-way. 

 Subsection (D) has further requirements for accessory facilities. 

 Subsection (E) limits parking and storage at these facilities. 

 Subsection (F) is consistent with current requirements for parking areas and 
drives. 

 Subsection (G) has more specific standards for screens and fencing. 

 Subsection (H) has more specific standards for landscaping. 

 Subsection (I) has more specific standards for lighting. 

 Subsection (J) requires underground utilities. 

 Subsection (K) is consistent with current security requirements. 

 Subsection (L) is a new standard limiting signage. 

 Subsection (M) provides new standards pertaining to construction and 
maintenance and periodic inspection. 
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 Subsection (N) provides assurances of future compliance with agency structural, 
height, radio frequency, radiation, and other operational standards, including 
electromagnetic interference. 

 Subsection (O) addresses removal of abandoned communication facilities (revised 
from current). 

 Subsection (P) addresses unsafe facilities or those that are ill-maintained. 
 

17. Section 17.11.070 – criteria and processes reflecting statutory requirements pertaining to 
denial of applications. 
 

18. Section 17.11.080 – new provisions for emergency provision of communication facilities. 
 

19. Section 17.11.090 – typical severability statement. 
 
 
ATTACHMENTS  

I. Draft amendment TA-16-15 
II. Current specific standards for wireless communication antenna 

III. K.S.A. 66-2019 
 
 
RECOMMENDATION 

Staff recommends that the Planning Commission recommend the proposed text amendment TA-
16-15 pertaining to Communication Facilities for Wireless Services to the Governing Body for 
approval, as presented in the April 25, 2017 staff report or with changes as agreed.   
 
Recommended Motion for TA-16-15: 

The Planning Commission recommends that the Governing Body approve TA-16-15, text 
amendments pertaining to Communication Facilities for Wireless Services, as presented in 
Attachment I of the April 25, 2017 staff report. 

Alternative Motion: 

The Planning Commission recommends that the Governing Body approve TA-16-15, text 
amendments pertaining to Communication Facilities for Wireless Services, as presented in 
Attachment I of the April 25, 2017 staff report with the following changes: 
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Chapter 17.03 

APPLICATIONS AND PROCEDURES 

 

17.03.010 General – All Applications 

D.    Staff Review. Upon receipt of an application, the Director shall take the following steps: 

4.  Notwithstanding the above, applications for communication facilities shall follow the 

process contained in and be subject to the provisions, definitions and requirements of GMC 

Chapter 17.11. 

 

G.    Action by Review Bodies. Review bodies shall take the actions indicated in Table 3-1. A review 

body may take any action on the application consistent with notice given or criteria in this chapter, 

regardless of the presence of the applicant, including the following (or recommend the following when 

the review body is a recommending body): 

 

5. Notwithstanding the above, actions by review bodies on applications for communication 

facilities shall follow the process and applicable timeframes contained in GMC Chapter 

17.11. 

 

H.    Appeals. Where a review body is designated as the appellate body in Table 3-1, the following appeal 

procedures apply: 

1.    Appeals shall be filed with the Director within seven days of the decision by the decision-making 

review body; provided that, this section shall not apply to any person who avails themselves of 

the appeal provisions set forth under K.S.A. 66-2019 (h)(6). 

 

I.    Technical Studies. The Director, on behalf of any public official, department, or agency, the 

Planning Commission or the Governing Body may require applicants for development or permit approval 

to submit technical studies as may be necessary to evaluate the application. Technical review by outside 

entities with expertise or jurisdiction over some aspects of the application may be required in place of, in 

addition to, or in association with any studies. Examples of technical studies that may be required include 

traffic studies, engineering studies, geologic or hydrologic studies, environmental impact assessments, 

noise studies, market studies or economic impacts. The persons or firms preparing the studies shall be 

subject to the approval of the Director. The costs of all studies shall be borne by the applicant. Any 

application that is determined to require technical studies or review from entities outside of the City may 

require special schedules based on the reasonable time frames to conduct those studies or additional 

reviews. Technical studies reasonably required for applications for communication facilities for 

wireless services shall be subject to the applicable provisions of state and federal law and 

regulations, and shall be processed within the applicable timeframes and tolling provisions set forth 

in GMC 17.11.040.  
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17.03.050 Conditional Use Permit 

C.    Effect of Decision. Approval of a conditional use permit by the Governing Body shall authorize the 

applicant to apply for a building permit, and other applicable permits. Approval shall be valid for two 

years, and the Governing Body may grant a one-year extension; provided that, approvals for 

communication facilities for wireless services shall be for a term of not less than 10 years. Any 

application not acted upon according to the approval and conditions within this time period shall be void. 

Any amendment to a conditional use permit shall require the same process as the original approval.  

 

 

17.03.060 Site plan and Design Review 

A.    Applicability. The site plan and design review process is a way to coordinate development projects 

within the public realm and with adjacent sites, and specifically to demonstrate how new projects meet 

the development and design standards of this Code for compatible arrangement of buildings, pedestrian 

and vehicle access, lighting and landscaping. Site plans may be initiated by the owners or authorized 

agents of any property affected. In addition to the general requirements in Table 3-1 and GMC 17.03.010, 

the following requirements are specific to site plan and design review applications. The site plan and 

design review process specifically applies to: 

1.    Any new building, except detached houses and duplexes. 

2.    Any expansion to an existing building footprint by more than 15 percent, except detached houses 

and duplexes. 

3.    Any site development activity which expands the impervious surface by more than 25 percent of 

existing impervious surface on the lot. 

4.    Any changes to the site access and circulation which present a significant change impacting the 

design of the public realm or traffic conditions near the site. 

5.    Communications Facilities for Wireless Services: 

a. The modification of an existing tower or base station that incurs a substantial change as 

described in GMC 17.11.020. 

 

b. Any other application for placement, installation or construction of transmission 

equipment that does not constitute an eligible facilities request as described in GMC 

17.11.020. 

 

17.03.070 Administrative Site Plan 

A.    Applicability. The administrative site plan process is a way to ensure that routine development 

projects meet the development and design standards of this Code, and all other standards applicable to the 

property.  Administrative site plans may be initiated by the owners or authorized agents of any property 

affected. In addition to the general requirements in Table 3-1 and GMC 17.03.010, the following 

requirements are specific to administrative site plan applications. The administrative site plan process 

does not apply to detached houses or duplexes, but applies to all other buildings and sites subject to the 

following: 

1.    Structural alterations to an existing building that do not change the footprint. 
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2.    Any expansion to an existing building footprint by 15 percent or less. 

3.    Any change or intensification of use which alters access and parking requirements of this Code. 

4.    Any site development activity which expands the existing impervious surface 25 percent or less. 

5.    Minor changes to the site access and circulation which do not present a significant change 

impacting the design of the public realm or traffic conditions near the site. 

6.    Significant exterior design alterations to an existing building that do not change the footprint. 

This excludes ordinary maintenance, but may include things such as refacing or changing exterior 

materials, altering the composition of the facade by changing patterns of windows and doors, 

changing architectural details and ornamentation. 

7.    Communications Facilities for Wireless Services: 

a. The modification of an existing tower or base station that does not incur a substantial 

change or that otherwise qualifies as an eligible facilities request as described in GMC 

17.11.020.  

 

b. New antenna (including small cell/DAS facilities) on an existing tower, base station, 

utility pole,  street light; or replacement of a tower, utility pole or street light that does 

not constitute a substantial change.  Provided that, a new tower or utility pole for small 

cell/DAS facilities in the public right-of-way is subject to the issuance of a Right-of-Way 

Permit pursuant to Chapter 12.05 GMC. 

 

The Director may determine that any application meeting these eligibility criteria still presents significant 

change or potential impacts on the area, or presents substantial interpretation questions on the application 

of development standards, and is not eligible for the administrative site plan process. These applications 

must be reviewed through the full site plan and design review process; provided however, that, 

communication facilities for wireless services shall be subject to the provisions, definitions, and 

requirements of GMC Chapter 17.11 for administrative site plan review. 

 

 

17.03.100 Appeal of Administrative Decisions 

A.    Applicability. The appeal of administrative decisions is a process to determine if there was an error 

in any final decision in the interpretation, administration or enforcement of this Code by an administrative 

official of the City. Appeals of administrative decisions may be filed by any person aggrieved or by any 

officer, department, board or bureau of the municipality affected by any decision of the officer 

administering the zoning ordinance. Appeals of administrative decisions shall be filed within 30 days of 

the date of the decision being appealed; provided that, this section shall not apply to any Person who 

avails themselves of the appeal provisions set forth under K.S.A. 66-2019 (h)(6). 
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Chapter 17.05 

ZONING DISTRICTS AND USE STANDARDS 

 

17.05.010 Zoning Districts and Intent 

For the purpose of regulating and restricting the use and development of land and buildings, the following 

districts are established, with the intent given for relationship to the Comprehensive Plan. 

C.    Development Standards. The Development Standards for each district are dependent on and 

specific to the range of building types enabled in each district in Chapter 17.07 GMC. Communication 

facilities for wireless services are subject to the location, building and design standards of Chapter 

17.11 GMC. 

 

 

17.05.030 General Use Standards 

A.    Permitted Uses. In order to implement the intent of each zoning district, facilitate complementary 

transitions between districts, and to regulate a variety of compatible uses within zoning districts, use 

categories and general uses have been established for principal uses of land and buildings. Table 5-2 

indicates permitted uses (P) subject to general district and building type standards, permitted accessory 

uses (A) subject to specific accessory use standards, temporary uses (T) subject to limited permits, and 

conditional uses (C) subject to the discretionary review process in GMC 17.03.050. All uses may be 

subject to more specific standards, limitations and performance criteria as identified by an asterisk in 

Table 5-2 and in GMC 17.05.040, and GMC 17.05.050 and Chapter 17.11 GMC. Use categories, 

general uses and specific types of uses are more specifically described in subsection (B) of this section. 

 

17.05.030 General Use Standards 

B.    Description of Uses. 

 

Table 5-2: Use Table 
 

A RE R-1 R-2 R-3 R-4 R-5 RM-P C-O CO-A C-1 C-2 C-3 M-1 M-2 REC 

COMMUNICATIONS AND UTILITIES 

Small cell and distributed antenna systems 

mounted or collocated on monopoles, utility 

poles, or street lights in the public right-of-way 

P* P* P* P* P* P* P* P* P* P* P* P* P* P* P* P* 

Communication facilities designed as an 

architecturally compatible element mounted or 

collocated on non-residential buildings 

A* A* A* A* A* A* A* A* A* A* A* A* A* A* A* A* 

Communication facilities designed as an 

architecturally compatible element mounted or 

collocated on mixed use or live/work buildings 

     A* A*  A* A* A*      

New tower (not in the public right-of-way) C* C* C* C* C* C* C* C* C* C* C* C* C* C* C* C* 

Modification of an existing tower or base station 

that does not incur a substantial change to the 

tower or base station or that otherwise qualifies 

an an eligible facilities request 

P* P* P* P* P* P* P* P* P* P* P* P* P* P* P* P* 

http://www.codepublishing.com/KS/Gardner/#!/Gardner17/Gardner1703.html#17.03.050
http://www.codepublishing.com/KS/Gardner/#!/Gardner17/Gardner1705.html#17.05.040
http://www.codepublishing.com/KS/Gardner/#!/Gardner17/Gardner1705.html#17.05.050
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COMMUNICATIONS AND UTILITIES 

The Communications and Utilities category is for buildings, structures, or other infrastructure 

improvements that provide essential public services. 

Wireless Communication Antenna. Communication Facilities for Wireless Services.  Any structure or 

device used to collect or transmit electromagnetic waves for the provision of commercial wireless 

communications services, including all accessory equipment, facilities and support structures, and 

including all buildings used as a support structure. Such services include specialized mobile radio 

(SMR), personal communications services (PCS), commercial satellite services, microwave 

services, radio, television, and any commercial wireless service not licensed by the Federal 

Communication Commission.  For more specific definitions and applicable site, development, 

building and design standards, see Chapter 17.11 GMC. 
 

17.05.040 Accessory Uses 

Accessory uses are clearly incidental to and customarily associated with an otherwise permitted or 

conditionally allowed use, and generally do not need any specific enabling or development standards, 

other than the generally applicable standards. Examples include gardens, play equipment, pools, and 

communication amateur radio and receive-only antennas and small satellite dishes. The following 

accessory uses may be customarily incidental to otherwise permitted uses in the district, provided they 

meet the following additional limitations, performance standards and design criteria (such standards for 

accessory facilities associated with Communication Facilities for Wireless Services is in Chapter 

17.11 GMC). 

17.05.050 Specific Use Standards 

The following specific uses may have particular impacts different than the uses generally enabled in the 

zoning districts. These uses shall have the following additional limitations, performance standards, and 

design standards as specified and indicated in Table 5-2 (such standards for specific uses associated 

with Communication Facilities for Wireless Services are contained within Chapter 17.11 GMC). 

 

W.    Wireless Communication Antenna. Wireless communication antennas shall require a conditional 

use permit and, in addition to the requirements and criteria of Chapter 17.03 GMC, shall require the 

following: 

1.    Submittal Information. Each application for a conditional use permit for a communication 

tower shall be accompanied by the following information: 

a.    A site plan. 

b.    A report from a licensed professional structural engineer which describes the tower 

capacity including the number and type of antennas it can accommodate. 

c.    A report indicating the justification of the site selected for the communication tower and 

comparing all potential sites within a one-half mile radius. The report shall indicate why any 

existing tower within the one-half mile radius cannot be utilized by the applicant. 

d.    A photo simulation of the proposed facility from affected properties and the public right-

of-way may be required. 

http://www.codepublishing.com/KS/Gardner/#!/Gardner17/Gardner1703.html#17.03
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e.    An explanation of the need for the facility to maintain the integrity of the communication 

system. A map showing the service area of the proposed tower shall be submitted. 

f.    A signed statement from the applicant indicating the intention to share space on the tower 

with other carriers. 

g.    A copy of the lease between the applicant and the landowner. The lease shall contain the 

following provisions: 

(1)    The landowner and the applicant shall have the ability to enter into a lease with 

other carriers for co-location. 

(2)    The landowner shall be responsible for the removal of the communication tower or 

facility within six months in the event the lessee fails to remove it upon abandonment. 

2.    Tower Standards. All towers shall meet the following standards, which may be further limited 

through the conditional review process based on context and location. 

a.    Height. The height shall be controlled based on the specific context, but in no case shall 

wireless communication antennas exceed the following: 

(1)    One hundred sixty feet in the A and M-2 zoning districts; 

(2)    One hundred thirty feet in the M-1, REC, C-3, and C-2 zoning districts; 

(3)    One hundred feet in all residential districts; 

(4)    No more than 20 feet above the top of a building when mounted on the roof or 

include a stealth on-building design in the C-O, CO-A, and C-1 districts. 

b.    Additional Carriers. All towers 100 feet or more shall be designed to accommodate at 

least two additional providers. The location of additional providers on a legally existing tower 

shall not require additional approval of the Planning Commission or Governing Body. 

c.    Setbacks. All towers and antennas, and accessory structures, shall meet the required 

setbacks of the zoning district. In addition to complying with the district regulations, the tower 

and antenna shall be set back from the property lines a distance equal to the height of the 

communication tower. A lesser setback may be approved with the conditional use permit, 

upon demonstration by a licensed structural engineer registered in the State of Kansas that the 

fall zone of the communication tower is within the radius of the setback. If the communication 

tower and antenna are set back less than the height of the tower or antenna, they shall be 

inspected and approved upon construction by a licensed structural engineer registered in the 

State of Kansas. Such towers shall be reinspected every five years to ensure the structural 

integrity and safety of the antenna. 

d.    Tower Design. All communication towers shall be of a monopole design unless required 

by the Planning Commission or Governing Body to be architecturally compatible to 

surrounding development. 

e.    Tower Color. All communication tower and antenna structures shall be galvanized metal, 

except otherwise required by the Planning Commission or Governing Body. Exceptions may 

be granted, based on FAA or FCC regulations. 

f.    Equipment Storage. Mobile or immobile equipment not used in direct support of the tower 

facility shall not be stored or parked on the site of the communication tower unless repairs to 

the tower are being made. 
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g.    Accessory Structures. All ground equipment shall be stored with a structure built of 

materials compatible with the location and types of surrounding land uses. Use of metal 

buildings is prohibited. 

h.    Landscaping. All equipment buildings shall be screened with landscaping or fencing 

appropriate to the location and types of surrounding land uses. The site shall be landscaped 

per Chapter 17.08 GMC. 

i.    Access. Access from a public or private roadway. The Governing Body may waive 

surfacing materials, curbing and stormwater drainage requirements, if recommended by the 

City Engineer. 

j.    Security Fencing. Sites shall be enclosed by security fencing to be indicated on the site 

plan. 

3.    Permitting. A building permit with structural and electrical drawings, sealed by an engineer 

licensed to practice in the State of Kansas, is required. 

(reletter subsequent sections appropriately) 

XW.    Wind Energy Conversion System.  

YX.    Solar Collector.  

ZY.    Temporary Use.  

 

17.07.010 Intent and Applicability 

B.    Applicability. The building standards apply to all new structures dependent on the appropriate 

Building Type; provided, however, that communication facilities for wireless services are subject to 

the application, location, building and design standards of Chapter 17.11 GMC.  Specifically, it 

building standards applies apply to: 

  

http://www.codepublishing.com/KS/Gardner/#!/Gardner17/Gardner1708.html#17.08
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CHAPTER 17.11 COMMUNICATION FACILITIES FOR WIRELESS SERVICES 

 

17.11.010 Statement of Intent  

 

The Telecommunications Act of 1996 affirmed the City’s authority concerning the placement, construction, 

and modification of communications facilities.  The intent of this chapter is to ensure the provision of 

quality wireless services within the City limits; establish a fair and efficient process for the review and 

approval of communications facility applications; assure an integrated, comprehensive review of 

environmental impacts of communications facilities, and promote the public health, safety, security, and 

general welfare of the City. 

 

17.11.020 Definitions 

 

Accessory Facility: means a building, structure or equipment being used in conjunction with 

communications facilities and generally located on the same site as the communications facilities, 

including, but not limited to, utility or transmission equipment, power supplies, generators, batteries, 

cables, equipment buildings, storage sheds or cabinets, or similar structures.  

 

Antenna: means communications equipment that transmits or receives electromagnetic radio signals used 

in the provision of wireless services. 

 

A. Distributed Antenna System (DAS): means a network that distributes radio frequency signals 

and consisting of: 

 

1. Remote communications or antenna nodes deployed throughout a desired coverage area, 

each including at least one antenna for transmission and reception; 

 

2.  A high capacity signal transport medium that is connected to a central communications hub 

site; and 

 

3. Radio transceivers located at the hub’s site to process or control the communications signals 

transmitted and received through the antennas to provide wireless or mobile service within a 

geographic area or structure. 

 

B. Small Cell Facility: means a communications facility that meets both of the following 

qualifications: 

 

1. Each antenna is located inside an enclosure of no more than six cubic feet in volume, or in the 

case of an antenna that has exposed elements, the antenna and all of the antenna’s exposed 

elements could fit within an imaginary enclosure of no more than six cubic feet; and, 

 

2. Primary equipment enclosures that are no larger than 17 cubic feet in volume, or facilities 

comprised of such higher limits as the FCC has excluded from review pursuant to 54 U.S.C. 

§ 306108. Accessory facilities may be located outside the primary equipment, and if so 

located, are not to be included in the calculation of equipment volume.  Accessory facilities 

includes, but is not limited to, any electric meters, concealment, telecommunications 

demarcation boxes, ground-based enclosures, back-up power systems, grounding equipment, 

power transfer switches, cut-off switches and vertical cable runs for the connection of power 

and other services. 

http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=6075
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C. Small Cell Network: means a collection of interrelated small cell facilities designed to deliver 

wireless service. 

 

Base Station: means a station that includes a structure that currently supports or houses accessory facilities 

at a specific site that enables FCC-licensed or authorized wireless service to mobile stations, generally 

consisting of radio transceivers, antennas, coaxial cables, power supplies and other associated 

electronics.  The term does not mean a tower or equipment associated with a tower, or any structure that, 

at the time the relevant application is filed with the City, does not support or house equipment described 

in this paragraph, for example, a building, church steeple, water tower, street light, utility pole or other 

non-tower structure that can be used as a support structure for antennas or transmission equipment. 

 

Collocation: means the mounting or installation of transmission equipment on an existing tower or base 

station for the purpose of transmitting and/or receiving radio frequency signals for wireless service. 

 

Communications Facility: means a structure or location that supports antennas or other transmission 

equipment used in wireless services, specialized mobile radio (SMR), personal communications services 

(PCS), commercial satellite services, microwave services, radio, television, and any commercial wireless 

service not licensed by the FCC.  This includes, but is not limited to, towers of all types, accessory facilities, 

and base stations, and buildings, church steeples, water towers, signs, or other functionally equivalent 

structures that can be used to support antennas, transmission equipment, or accessory facilities.   

 

Eligible Facilities Request: means any request for modification of an existing tower or base station 

that does not substantially change the physical dimensions of such tower or base station, involving: 

A. Collocation of new transmission equipment; 

B. Removal of transmission equipment; or 

C. Replacement of transmission equipment. 

 

Existing:  means a constructed tower or base station that has been reviewed and approved under the 

applicable zoning or siting process, provided that a tower that has not been reviewed and approved 

because it was not in a zoned area when it was built, but was lawfully constructed, shall also be considered 

existing. 

 

FAA: means the Federal Aviation Administration. 

 

FCC: means the Federal Communications Commission. 

 

Modification  or  Modify:  means  the  addition,  removal  or  change  of  any  of  the  physical  and 

noticeably visible components or aspects of a communications facility such as antenna, cabling, radios, 

equipment shelters, landscaping, fencing, utility feeds, changing the color or materials of any noticeably 

visible components, vehicular access, parking, upgrade or exchange of equipment for better or more 

modern equipment.  Modification shall not include replacement of such components in kind.  A collocation 

which changes the physical configuration of the existing facility or structure shall be considered a 

modification.  The Director shall determine when changes such as enlarging the ground-mounted 

equipment area, increasing the screen wall height or installing additional equipment changes the physical 

and noticeably visible aspects of a communications facility. 

 

Replacement: means substitution of an existing communications facility with a new facility of 

comparable proportions and height or such other height that would not constitute a substantial change; 
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provided that a replacement tower shall be located within 15 feet, as measured horizontally along the 

ground, of an existing tower, and the existing tower shall be removed within 30 days from the installation 

of the replacement tower.  The Director may approve a separation greater than 15 feet. Includes any 

associated removal of the pre-existing communications facilities.     

 

Site: means, for towers not located in the public rights-of-way, the current boundaries of the leased or 

owned property surrounding the tower and any access or utility easements currently related to the 

site; and, for other existing tower or base stations, further restricted to that area in proximity to the structure 

and to other transmission equipment already deployed on the ground. 

 

 

Stealth or Stealth Technology: means using techniques to minimize adverse aesthetic and visual impacts 

of the communications facilities on adjacent properties or right-of-ways.  For example, accessory facilities 

mounted onto a tower or structure shall not project greater than one foot, as measured horizontally, from 

the surface of the tower or structure and shall be painted or screened with materials that are a 

complementary color as the tower or structure; and cables shall not be allowed to travel along the exterior 

of a tower or structure.  Understanding that new technologies are anticipated to change the components of 

communications facilities, the Director may determine if a communications facility or component is 

designed to be stealth or utilizes stealth technology. 

 

Substantial Change: means a modification that changes the physical dimensions of an existing tower or 

base station by any of the following criteria: 

 

A. Height. Changes in height are measured from the original support structure in cases where 

deployments are or will be separated horizontally (such as on buildings’ rooftops); in other 

circumstances, changes in height are measured from the dimensions of the tower or base 

station. 

 

1. For towers not in public rights-of-way, an increase in the height of the tower by more than 

10%, or by the height of one additional antenna array with separation from the nearest 

existing antenna not to exceed 20 feet, whichever is greater. 

 

2.   For towers or base stations in public rights-of-way, an increase in the height of the 

structure by more than 10%, or more than 10 feet, whichever is greater. 

 

B. Width/Girth. 

 

1. For towers not in public rights-of-way, adding an appurtenance to the body of the tower that 

protrudes from the edge of the tower more than 20 feet, or more than the width of the tower 

structure at the level of the appurtenance, whichever is greater. 

 

2.   For towers or  base  s ta t i ons  in public rights-of-way, adding an appurtenance to the body 

of the structure that would protrude from the edge of the structure by more than six feet. 

 

C. New equipment cabinets. 

1. For any existing tower or base station, the installation of more than the standard number of 

new equipment cabinets for the technology involved, but not to exceed four cabinets. 
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2. For towers and base  s ta t ions  in public rights-of-way, the installation of any new 

equipment cabinets on the ground if there are no pre-existing ground cabinets, or the 

installation of ground cabinets that are more than 10% larger in height or overall volume 

than any other ground cabinets associated with the structure. 

 

D. Any excavation or deployment outside the current site. 

 

E. Defeating the stealth technology or concealment elements of the existing tower or base station. 

 

F. Not complying with conditions of approval, except when noncompliance does not exceed the 

thresholds identified in subsections one through four herein. 

 

Transmission Equipment: means equipment that facilitates transmission for any FCC-licensed or 

authorized wireless service; private, broadcast and public safety services; and unlicensed and fixed wireless 

services such as microwave backhaul.  Such equipment includes, but is not limited to, radio transceivers, 

antennas, coaxial or fiber-optic cable, and regular and backup power supply.   

 

Tower: means any structure built for the sole or primary purpose of supporting any FCC-licensed or 

authorized antennas, transmission equipment, their accessory facilities and the associated site. 

 

A. Monopole means a tower consisting of a single pole, constructed without guy wires and ground 

anchors. 

 

B. Lattice means a guyed or self-supporting three or four sided, open, steel frame tower. 

 

Wireless Services: means “personal wireless services” and “personal wireless service facilities” as defined 

in 47 U.S.C. § 332(c)(7)(C), including commercial mobile services as defined in 47 U.S.C. § 332(d), 

provided to personal mobile communication devices through communications facilities or any fixed or 

mobile wireless services provided using communications facilities. 

 

17.11.030 Overall Policy 

 

In order to ensure that the placement, construction, and modification of communications facilities protects 

the public health, safety, security, and general welfare of the City, the following policies are hereby 

adopted (subject to applicable state and federal law): 

 

A. Optimize the number of communications facilities in the City. 

 

B. Encourage opportunities for user collocation on existing communications facilities, buildings and 

other structures and maximize replacement strategies. 

 

C. Comply fully with established planning guidelines regarding land use and building, design and 

performance standards. 

 

D. Emphasize the use of stealth technology to visually integrate communications facilities, and to use 

existing communications facilities instead of building new communications facilities. 

 

E. Protect the public interests, where practical and applicable, in a competitively neutral, nondiscriminatory 

manner. 

http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=6076
http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=6078
http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=6081
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F.  Project the public health, safety and welfare. 

 

17.11.040 Review and Approval Procedures 

 

A. Application Timeframe. 

 

1. A final decision for applications that qualify for Site Plan and Design Review per GMC 17.03.060 

or a Conditional Use Permit per GMC 17.03.050 shall be issued within 150 days for new tower, 

and within 90 days for all others. 

2.  A final decision for applications that qualify for an Administrative Site Plan per GMC 17.03.070 

shall be issued within 60 days. 

3. Such timeframes begin when an application is filed following the required pre-application meeting 

per GMC 17.03.010 (C).  The applicable timeframe may be tolled by mutual agreement, or in 

cases where the City determines that the application is incomplete . The timeframe 

shall pause on the date that the City provides written notice to the applicant, within 30 days of receipt 

of the application, specifically delineating all  missing documents and information.  The timeframe 

begins running again when the applicant makes a supplemental submission responding to the 

City’s notice.  The City then has 10 days to notify the applicant that the supplemental submission 

did not provide the information identified in the original notice.  The timeframe is tolled in the 

case of second or subsequent notices pursuant to this subsection. Second or subsequent notices 

may not specify missing documents or information that were not delineated in the original notice 

of incompleteness. 

B.  Application Process. 

 

1 .  A pre-application meeting is required before filing an application per GMC 17.03.010 (C), unless 

waived by the Director.  Pre-application meetings for small cell/DAS facilities in the public 

right-of-way will be conducted with the City’s Director of Public Works. 

2 .  Applications that qualify for Site Plan and Design Review shall be processed according to GMC 

17.03.060. 

3 .  Applications that qualify for an Administrative Site Plan shall be processed according to GMC 

17.03.070. 

4 .  Applications that qualify for a Conditional Use Permit shall be processed according to GMC 

17.03.050 (see GMC 17.05.030 Table 5-2: Use Table).  Conditional use permits for 

communication facilities for wireless services shall be for a term of not less than 10 years. 

5 .  Pursuant to Kansas Statute, an applicant may file one consolidated application for a small cell 

network with up to 25 individual small cell facilities of a substantially similar design.  The City 

may require a separate application for any small cell facilities that are not of a substantially similar 

design. 

6 .  No zoning or siting approval is required for the construction, installation or operation of any small 

cell or DAS facilities located in an interior structure or upon the site of any campus, stadium or 

http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=6075
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athletic facility; provided, however, this exemption does not exempt any such facility from any 

applicable building or electrical code provision. 

C.  Application Contents. An application for the replacement or modification of an existing 

communications facility or the construction of a new communications facility shall include the 

following information and requirements, unless waived by the Director: 

 

1.   A site plan with all requirements as stated in the application.  

 

2.  A descriptive statement of the proposed communications facility.  For towers or base stations, the 

statement shall provide the capacity of the structure, including the number and type of antennas it 

can accommodate. 

 

3. An affidavit from the applicant stating that it conducted a thorough analysis of available 

collocation opportunities within the applicable search ring. 

 

4.  Elevation drawings of the proposed communications facilities showing all towers, base stations, 

antennas, transmission equipment, accessory facilities, cabinets, fencing, screening, landscaping, 

lighting, and other improvements related to the facility.  The applicant shall note all specific colors 

and materials to be used. 

 

5.  Digital photo simulations of the site providing “before and after” views demonstrating the true 

visual impact of the proposed communications facilities on the surrounding environment.  Staff or 

the approval authority may require photo simulations from any specific vantage point. 

 

6.  A report from a licensed professional engineer which describes the communications facility’s 

structural capacity, including a statement to the effect that the communications facility can safely 

accommodate all antennas, transmission equipment and/or accessory equipment.  This may 

include structural calculations, geotechnical foundation studies, and other data as determined by 

the Director, as applicable, and in compliance with all City codes.  In the event an existing 

communications facility is to be used, the report shall describe the condition of the existing 

communications facility based on a physical inspection and its ability to accommodate any 

additional accessory equipment and/or antennas. 

 

7.   A landscape plan that demonstrates the effective screening of the proposed communications 

facility and any accessory facilities as required by GMC 17.11.060 (H), in compliance with 

Chapter 17.08 GMC.  The landscape plan shall be sealed by a professional landscape architect, 

unless this requirement is waived by the approval authority. 

 

8.   If lighting is required by the FCC or the FAA, the applicant shall submit the proposed 

lighting plan and identify an available lighting alternative.  If security lighting is to be used, the 

applicant may be required to submit a photometric plan to ensure that lighting is unobtrusive and 

inoffensive and that no light is directed towards adjacent properties or rights-of-way.   

 

9.  If an emergency power system will be utilized, the applicant will provide sufficient details showing 

the location and proposed use of the same; a proposed plan for any intended non-emergency use 

(e.g., testing); and certification that the system will not violate local health and safety 

requirements and local noise control ordinances. 

 

http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=6075
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10. A statement that the proposed communications facility and any accessory facilities and/or 

landscaping shall be maintained within City ordinances, under what arrangement, and by whom.  

The statement shall provide contact information for the responsible party. 

 

11. An engineer’s certification that the proposed communications facilities and the cumulative effect 

of all communications facilities on the site comply with all FCC standards, including but not 

limited to, certifying that all provisions and regulations for radio frequency (RF) emissions or 

exposure are met, and that anticipated levels of electromagnetic radiation to be generated, including 

the effective radiated power (ERP) of all transmission equipment, shall be within the guidelines 

established by the FCC. 

 

12. When applicable, a signed copy of the lease between the applicant and the landowner or other 

acceptable documentation signed by the landowner evidencing the landowner’s approval for the 

proposed communications facility.  The lease or other documentation shall contain a provision 

stating that the landowner shall be responsible for the demolition and/or removal of the 

communications facility in the event the lessee fails to remove it upon abandonment of the facilities 

or the termination of the lease. 

 

13. Applicants for communications facilities shall provide notice by certified mail to the owners 

of record of all property within 200 feet of the proposed location.  The notice shall provide 

a City-issued case number (if available); a description of the proposed facility; the location of the 

proposed facility; a plan sheet showing the proposed location and the facility improvements; and 

the applicant’s contact information and a statement that the owner shall have 20 days from the 

date of the notice to provide the City with any input regarding the application.  Each 

communications facility location shall be provided with its own notice; notices for multiple 

locations, even if under the same City case number, may not be provided in a single letter.  No 

application will be approved until the applicant submits an affidavit affirming that the required 

notice was sent.  

 

14. For locations near an airport, the applicant must submit an affidavit stating that the application 

is in compliance with applicable FAA and Johnson County Airport regulations. 

 

15. Any other information to satisfy the performance standards in GMC 17.11.060 or that, as 

determined by the Director, will assist the review and approval process for communications 

facilities. 

 

D.  Independent Third Party Review. 

 

1. The applicant may be required to provide an independent review of the application as determined 

by the Director. 

 

2.  The Director will select and approve a list of acceptable consultants to be used for the third party 

independent review. 

 

3.  The scope of the third party review will be determined by the Director and may vary with the scope 

and complexity of the application; the scope will be determined following the pre-application 

meeting.  The independent third party review will generally be focused on the technical review of 

wireless services and verification of the information submitted by the applicant such as federal RF 

emissions standards, and other technical requirements to ensure that the modeling parameters and 
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data used in developing these technical requirements are valid and representative of the proposed 

communications facility. 

 

17.11.050 Location of Communications Facilities 

 

A. When possible, the City encourages – but does not require – new communications facilities to be 

located on existing communications facilities or on existing structures (for example, non-residential 

buildings, water towers, utility poles and street lights), and to be architecturally integrated or otherwise 

camouflaged in a stealth manner to minimize the intrusion upon the public space and adjacent 

properties.  New towers and base stations should be similarly located and designed to minimize the 

intrusion and to be architecturally integrated or camouflaged.  

B. The applicable review authority shall not discriminate against applicants with respect to the placement of 

communications facilities for wireless services as to other investor-owned utilities, wireless service providers, 

wireless infrastructure providers, or wireless carriers.  
 

17.11.060 Building and Design Standards for Communications Facilities 

 

A.  Height. 

 

1.  Towers. The maximum height as indicated below includes any transmission equipment on top of 

the tower.  A lightning rod 10 feet in height or less shall not be included within the height 

limitations.  While tower height shall be controlled based on the specific context consistent with 

the provisions of this Chapter and other applicable provisions of the Land Development Code, in 

no case shall towers or antennas exceed the following: 

a.    150’ in the A and M-2 zoning districts; 

b.    130’ in the M-1, REC, C-3, and C-2 zoning districts; 

c.    100’ in all residential districts; 

d.   No more than 20’ above the top of a building when mounted on the roof or include a stealth 

on-building design in the C-O, CO-A, and C-1 districts. 

  

2. Towers in Right-of-Way. The maximum height which may be approved for a tower and related 

transmission equipment in the public right-of-way is: 50’ along an arterial street; 40’ along a 

collector street; and 20’ along a local street as defined within GMC 12.10.010. 

 

3.   Base Stations. Base stations shall comply with any applicable height requirement for its 

particular type of structure as set forth in the applicable zoning district. 

 

B.  Design and Color. 

 

1.    Towers. 

 

a. Design –  Towers shall be a monopole or some other stealth or stealth technology design 

unless required by the approval authority to be architecturally compatible to the surrounding 

development.  Guy and lattice towers are not allowed.  Towers must be designed in compliance 

with all current applicable technical, safety, and safety-related codes adopted by the City or 

other applicable regulatory authority. 

http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=6079
http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=6081
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b. Color and Finish – Towers shall have a galvanized finish unless an alternative stealth or 

camouflaged finish is approved by the approval authority. 

 

2. Base Stations. Base stations shall comply with any applicable color and design requirement for its 

particular type of structure as set forth in the applicable zoning district, and shall blend with the 

surrounding buildings and/or natural environment.  When constituting an accessory use as 

indicated in Table 5-2: Use Table, the base station shall be designed as an architecturally 

compatible element to an existing nonresidential, live/work or mixed use. 

 

3. Antennas. 

 

a. Design on Towers – Antenna bridges and platforms on towers are not allowed.  Antennas on 

towers may be: 

 

(i) Internal; 

(ii) A panel of slim-line design mounted parallel with the tower; 

(iii) A design deemed by the approval authority to be less obtrusive or more stealth than the 

above described designs; or, 

(iv) An omni-directional antenna placed at the top of the tower when it gives the 

appearance of being a similarly sized or smaller extension of the tower.  (The latter will 

be included in the tower height calculation.) 

 

b.   Design on Base Stations – Antennas and visible accessory facilities on a base station or other 

building/structure shall be comprised of materials that are consistent with the surrounding 

elements so as to blend architecturally with said building/structure and to camouflage their 

appearance in a stealth manner. Such facilities on rooftops may require screening that is 

architecturally compatible with the building.  As applicable, the following additional 

requirements apply: 

 

(1)   Antennas may be installed on an existing building or structure (such as a water tower), 

that is three stories in height or greater, but no less than 35’, provided that the additional 

antennas shall add no more than 20’ to the height of said existing building or structure. 

 

(2)  Antennas which are architecturally compatible to the building architecture may locate 

on non-residential, mixed use or live/work buildings less than three stories or 35’ in 

height. 

 

(3) Attached antennas on a roof shall be located as close to the center of the roof as 

possible; and antennas mounted on a building or structure wall shall be as flush to the 

wall as technically possible, and shall not project above the top of the wall. 

 

(4)  Accessory facilities for antennas mounted on buildings as indicated above may be 

permitted on the roof so long as the facilities are designed as an architecturally 

compatible element to an existing non-residential, mixed-use or live/work use, and are 

screened, constructed, and colored in conformity with and to match the structure to 

which they are attached. 

 

http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=5563
http://online.encodeplus.com/regs/overlandpark-ks/doc-view.aspx?pn=0&amp;ajax=0&amp;secid=5254
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c. Color and Finish – Antennas and visible accessory facilities shall be colored and finished in 

a manner consistent with the tower or base station and any surrounding elements to 

camouflage their appearance in a stealth manner.  Such facilities shall be of a neutral color 

that is identical to, or closely compatible with, the color of the tower or base station to make 

such facilities as visually unobtrusive as possible. Antennas mounted on the side of a 

building or structure shall be painted to match the color of the building or structure or the 

background against which they are most commonly seen. 

 

 

C.  Setbacks. 

 

1. Communications facilities shall, at minimum, meet the greatest minimum setback requirement for 

all building types in that district. If the proposed communications facilities will exceed the 

maximum height allowed for all building types in that district, the communications facilities shall  

be setback a distance equal to the height of the facility; provided that a lesser setback may be 

approved upon demonstration by a licensed structural engineer registered in the State of Kansas 

that the fall zone of the tower, antenna, or communications facility is within the radius of the 

setback.   

 

2. Small cell/DAS facilities on utility poles or street lights shall not be subject to the setback 

requirements above; provided that, such small cell/DAS facilities on utility poles or street lights 

placed within the right-of-way shall comply with the City’s requirements and permits for the use 

of the public right-of-way as set forth with Chapter 12.05 GMC and in the City’s Technical 

Specifications. 

 

D.  Accessory Facilities. Accessory facilities shall include only such structures and facilities necessary  

for  transmission  functions  for  wireless  services,  but  shall  not  include  broadcast studios, offices, 

vehicle storage areas, or other similar uses not necessary for the transmission function.  Accessory 

facilities shall be constructed of building materials consistent with the primary use of the site and shall 

be subject to the applicable approval process.   

 

E.  Equipment Storage. Mobile or immobile equipment not used in direct support of a communications 

facility shall not be stored or parked on the site of the communications facility unless repairs to 

the communications facility are being made or pursuant to emergency approval as set forth in GMC 

17.11.080. 

 

F. Parking Areas and Drives. All parking areas and drives associated with a communications facility 

shall comply with Chapter 17.09 GMC; provided that, the applicable approval authority may waive 

the requirements for curbing and drainage facilities when they are not needed for drainage purposes.  

All access roads and turn-arounds shall be provided to ensure adequate emergency and service access. 

 

G. Screens and Fencing. Accessory facilities located at the base of a tower or base station shall be 

screened from view with a solid opaque fence or wall a minimum of six feet in height.  Fences shall 

meet the materials requirements of GMC 17.08.030. The materials of the wall, including any proposed 

razor wire or other security wire, shall be of a material designed to match the architecture of the 

surrounding structures.  The landowner or provider shall be responsible for maintenance of the 

screening.  The applicable approval authority shall have the ability to waive or reasonably modify this 

requirement where the design of the accessory facility is architecturally compatible to the primary use 
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of the site or where the accessory facility will have no visible impact on the public right-of-way and 

any other nearby property. 

 

H.  Landscaping. A continuous landscaped area shall be provided around the perimeter of the accessory 

building or screening fence/wall; and utility boxes shall be screened according to the requirements of 

GMC 17.08.040 (A).  All plant materials are subject to Chapter 17.08 GMC and shall include a mixture 

of deciduous and coniferous planting materials.  Drought tolerant plant materials are encouraged.  The 

owner or provider shall be responsible for maintenance of all approved landscaping.  Where the visual 

impact of the equipment building would be minimal, the landscaping requirement may be reduced or 

waived by the applicable approval authority. 

 

I.  Lighting.  Communications facilities shall only be illuminated as required by the FCC and/or the 

FAA.  If lighting is required, the approval authority may review the available lighting alternatives and 

approve the design that would cause the least disturbance to the surrounding views.  Security lighting 

around the base of a tower shall meet the requirements of GMC 17.08.050 and other applicable City 

requirements. 

 

J. Utilities.  All utilities at a communications facility site shall be installed underground and in 

compliance with applicable codes. 

 

K.   Security.  All communications facilities shall be located, fenced, or otherwise secured in a manner 

that prevents unauthorized access. 

 

L.  Signage.  Signage at the site is limited to non-illuminated warning and equipment identification 

signs required by the FCC or applicable regulatory body or otherwise approved by the approval 

authority. 

 

M. Building Codes and Inspection. 

 

1. Construction and Maintenance Standards. To insure structural integrity, communications 

facilities shall be constructed and maintained in compliance with the standards contained in 

applicable local building codes and the applicable standards for communications facilities 

published by the Electronic Industries Association, (EIA) or any applicable regulatory authority 

(as amended from time to time).  If upon inspection the City concludes that a communications 

facility fails to comply with such codes and standards and constitutes a danger to persons or 

property, then the facility owner or landowner shall have 30 days following written notice to bring 

such facility into compliance.  If the facility owner or landowner fails to bring such facility into 

compliance within this period, the City may order the removal or cause the removal of such 

facility at the facility owner or landowner’s expense.  Failure of the City to inspect the facility 

shall not relieve the facility owner or landowner of their responsibility to comply with this 

provision. 

 

2.   Inspection. Not less than every 24 months, the communications facility shall be inspected by an 

expert who is regularly involved in the maintenance, inspection and/or erection of communications 

facilities.  At a minimum, this inspection shall be conducted in accordance with the inspection 

checklist provided in the Electronic Industries Association (EIA) Standard 222, Structural 

Standards for Steel Antenna Towers and Antenna Support Structures (as amended from time to 

time).  A copy of the inspection record shall be provided to the City upon request.  The inspection 

shall be conducted at the facility owner or landowner’s expense. 
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N. Operational Standards. 

 

1.  Communications facilities shall meet or exceed all minimum structural, height, radio frequency 

radiation and other operational standards as established by the FCC, FAA, Environmental 

Protection Agency, and/or other applicable federal regulatory agencies.  If such standards and 

regulations are changed, then the communications facilities shall be brought into compliance with 

the revised standards and regulations within six months of the effective date of the ordinance or 

law from which these standards and regulations are derived, unless a more stringent 

compliance schedule is mandated by the controlling federal agency.  Failure to bring 

communications facilities into compliance with any revised standards and regulations shall 

constitute grounds for the removal of the facility at the owner or provider’s expense. 

 

2.   It is the responsibility of the wireless service provider to promptly resolve any electromagnetic 

interference problems in accordance with any applicable law or FCC regulation. 

 

O. Removal of Abandoned Communications Facilities. Any communications facility that is not 

operated for a continuous period of 12 months shall be considered abandoned and a nuisance, and 

the owner of such facility or the landowner shall remove the same within 90 days of a receipt of 

notice from the City.  If such facility is not removed within said 90 days, the City may remove such 

facility at the facility owner or landowner’s expense.  If there are two or more users of a single tower, 

then this provision shall not become effective until all users cease using the tower. 

 

P. Unsafe Communications Facilities. Any communications facility which is not maintained to a 

suitable degree of safety and appearance (as determined by the City and any applicable code, statute, 

ordinance, law, regulations or standard) will be considered a nuisance and will be upgraded or removed 

at the owner or provider’s expense. 

 

17.11.070 Denial of Application. 

 

A. The City may deny an application for any of the following reasons: 

 

1. Failure to submit any or all required application documents and information. 

 

2.   Conflict with safety and safety-related codes and requirements. 

 

3.   Conflict with the historic nature or character of the surrounding area pursuant to federal or state 

law. 

 

4.   The use or construction of a communications facility is contrary to the previously stated purpose 

of a specific zoning or land use designation, fails to comply with this Code, and/or creates an 

unacceptable risk to the public health, safety, and welfare. 

 

5.   The placement and location of the communications facility would create an unacceptable risk, 

or the reasonable probability of such, to residents, the public, businesses, City employees, or 

employees of the wireless service provider. 
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6.   Conflict with a public health, safety and welfare issue, including, but not limited to, violation of 

noise ordinance, flashing or other light nuisance, and conflict with required sidewalk widths 

(including ADA accessibility requirements). 

 

7.   Conflict with planned future public improvements. 

 

8.  Conflict with or violation of any provision contained within this Chapter or any other applicable 

City code or with any applicable federal or state law. 

 

B.  In the event of a denial, the approval authority or the City shall notify the applicant in writing of the 

City’s final decision, supported by substantial evidence contained in a written record and issued 

contemporaneously.  Such notice shall be made within the applicable timeframe set forth in GMC 

17.11.040. 

 

C. Any denial shall not discriminate against the applicant with respect to the placement of 

communications facilities of other investor-owned utilities, wireless service providers, wireless 

infrastructure providers, or wireless carriers. 

 

17.11.080 Emergencies and Disasters 

 

In the event of a declared emergency or disaster, the City Administrator, or his or her designee, or the 

Director may authorize any temporary towers, base stations, transmission equipment or accessory 

equipment necessary to temporarily restore wireless services. 

 

17.11.090 Interpretation and Severability 

 

The provisions of this Chapter shall be construed in a manner consistent with all applicable federal, state 

and local laws and standards regulating communications facilities.  In the event any federal or state law 

or standard is mandatory or is more stringent than provisions of this Chapter, then such provisions shall 

be revised accordingly.  If any section, subsection, clause, phrase or portion of this Chapter is for any 

reason held invalid or unenforceable by any court or administrative agency of competent jurisdiction, 

such portion shall be deemed a separate, distinct and independent provision and such holding shall not 

affect the validity of the remaining portions hereof.  
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17.05.050 Specific Use Standards 

The following specific uses may have particular impacts different than the uses generally enabled in the 

zoning districts. These uses shall have the following additional limitations, performance standards, and 

design standards as specified and indicated in Table 5-2. 

W.    Wireless Communication Antenna. Wireless communication antennas shall require a conditional 

use permit and, in addition to the requirements and criteria of Chapter 17.03 GMC, shall require the 

following: 

1.    Submittal Information. Each application for a conditional use permit for a communication tower 

shall be accompanied by the following information: 

a.    A site plan. 

b.    A report from a licensed professional structural engineer which describes the tower 

capacity including the number and type of antennas it can accommodate. 

c.    A report indicating the justification of the site selected for the communication tower and 

comparing all potential sites within a one-half mile radius. The report shall indicate why any 

existing tower within the one-half mile radius cannot be utilized by the applicant. 

d.    A photo simulation of the proposed facility from affected properties and the public right-of-

way may be required. 

e.    An explanation of the need for the facility to maintain the integrity of the communication 

system. A map showing the service area of the proposed tower shall be submitted. 

f.    A signed statement from the applicant indicating the intention to share space on the tower 

with other carriers. 

g.    A copy of the lease between the applicant and the landowner. The lease shall contain the 

following provisions: 

(1)    The landowner and the applicant shall have the ability to enter into a lease with 

other carriers for co-location. 

(2)    The landowner shall be responsible for the removal of the communication tower or 

facility within six months in the event the lessee fails to remove it upon abandonment. 

http://www.codepublishing.com/KS/Gardner/#!/Gardner17/Gardner1703.html#17.03
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2.    Tower Standards. All towers shall meet the following standards, which may be further limited 

through the conditional review process based on context and location. 

a.    Height. The height shall be controlled based on the specific context, but in no case shall 

wireless communication antennas exceed the following: 

(1)    One hundred sixty feet in the A and M-2 zoning districts; 

(2)    One hundred thirty feet in the M-1, REC, C-3, and C-2 zoning districts; 

(3)    One hundred feet in all residential districts; 

(4)    No more than 20 feet above the top of a building when mounted on the roof or 

include a stealth on-building design in the C-O, CO-A, and C-1 districts. 

b.    Additional Carriers. All towers 100 feet or more shall be designed to accommodate at 

least two additional providers. The location of additional providers on a legally existing tower 

shall not require additional approval of the Planning Commission or Governing Body. 

c.    Setbacks. All towers and antennas, and accessory structures, shall meet the required 

setbacks of the zoning district. In addition to complying with the district regulations, the tower 

and antenna shall be set back from the property lines a distance equal to the height of the 

communication tower. A lesser setback may be approved with the conditional use permit, 

upon demonstration by a licensed structural engineer registered in the State of Kansas that 

the fall zone of the communication tower is within the radius of the setback. If the 

communication tower and antenna are set back less than the height of the tower or antenna, 

they shall be inspected and approved upon construction by a licensed structural engineer 

registered in the State of Kansas. Such towers shall be reinspected every five years to ensure 

the structural integrity and safety of the antenna. 

d.    Tower Design. All communication towers shall be of a monopole design unless required 

by the Planning Commission or Governing Body to be architecturally compatible to 

surrounding development. 
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e.    Tower Color. All communication tower and antenna structures shall be galvanized metal, 

except otherwise required by the Planning Commission or Governing Body. Exceptions may 

be granted, based on FAA or FCC regulations. 

f.    Equipment Storage. Mobile or immobile equipment not used in direct support of the tower 

facility shall not be stored or parked on the site of the communication tower unless repairs to 

the tower are being made. 

g.    Accessory Structures. All ground equipment shall be stored with a structure built of 

materials compatible with the location and types of surrounding land uses. Use of metal 

buildings is prohibited. 

h.    Landscaping. All equipment buildings shall be screened with landscaping or fencing 

appropriate to the location and types of surrounding land uses. The site shall be landscaped 

per Chapter 17.08 GMC. 

i.    Access. Access from a public or private roadway. The Governing Body may waive 

surfacing materials, curbing and stormwater drainage requirements, if recommended by the 

City Engineer. 

j.    Security Fencing. Sites shall be enclosed by security fencing to be indicated on the site 

plan. 

3.    Permitting. A building permit with structural and electrical drawings, sealed by an engineer 

licensed to practice in the State of Kansas, is required. 

 

http://www.codepublishing.com/KS/Gardner/#!/Gardner17/Gardner1708.html#17.08
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66-2019. Siting of wireless infrastructure; public lands and public right-of-way; wireless 

providers and governing bodies, rights and requirements for application process. (a) The 

Kansas legislature finds and declares that: 

(1) The permitting, construction, modification, maintenance and operation of wireless facilities 

are critical to ensuring that all citizens in the state have true access to broadband and other advanced 

technology and information; 

(2) these facilities are critical to ensuring that businesses and schools throughout the state remain 

competitive in the global economy; 

(3) wireless telecommunications facilities that enable broadband services have a significant 

economic benefit; and 

(4) the permitting, construction, modification, maintenance and operation of these facilities, to 

the extent specifically addressed in this section, are declared to be matters of statewide concern and 

interest. 

(b) As used in this section: 

(1) “Accessory equipment” means any equipment serving or being used in conjunction with a 

wireless facility or wireless support structure including, but not limited to, utility or transmission 

equipment, power supplies, generators, batteries, cables, equipment buildings, cabinets and storage 

sheds, shelters or similar structures. 

(2) “Antenna” means communications equipment that transmits or receives electromagnetic 

radio signals used in the provision of wireless services. 

(3) “Applicant’’ means any person or entity that is engaged in the business of providing wireless 

services or the wireless infrastructure required for wireless services and that submits an application. 

(4) “Application” means a request submitted by an applicant to an authority for: (A) The 

construction of a new wireless support structure or new wireless facility; 

(B) the substantial modification of a wireless support structure or wireless facility; or 

(C) collocation of a wireless facility or replacement of a wireless facility. 

(5) “Authority’’ means any governing body, board, agency, office or commission of a city, 

county or the state that is authorized by law to make legislative, quasi judicial or administrative 

decisions concerning an application. “Authority” shall not include any school district as defined in 

K.S.A. 72-8301, and amendments thereto, or any court having jurisdiction over land use, planning, 

zoning or other decisions made by an authority. 

(6) “Base station’’ means a station that includes a structure that currently supports or houses an 

antenna, transceiver, coaxial cables, power cables or other associated equipment at a specific site that 

is authorized to communicate with mobile stations, generally consisting of radio transceivers, 

antennas, coaxial cables, power supplies and other associated electronics. “Base station” does not 

mean a tower or equipment associated with a tower and does not include any structure that, at the 

time the relevant application is filed with the authority, does not support or house equipment 

described in this paragraph. 

(7) “Collocation’’ means the mounting or installation of wireless facilities on a building, 

structure, wireless support structure, tower, utility pole, base station or existing structure for the 

purposes of transmitting or receiving radio frequency signals for communication purposes. 

(8) “Distributed antenna system” means a network that distributes radio frequency signals and 

consisting of: (A) Remote communications or antenna nodes deployed throughout a desired coverage 

area, each including at least one antenna for transmission and reception; 

http://www.ksrevisor.org/statutes/chapters/ch72/072_083_0001.html
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(B) a high capacity signal transport medium that is connected to a central communications hub 

site; and 

(C) radio transceivers located at the hub’s site to process or control the communications signals 

transmitted and received through the antennas to provide wireless or mobile service within a 

geographic area or structure. 

(9) “Existing structure” means a structure that exists at the time an application to collocate 

wireless facilities on a structure is filed with an authority. The term includes any structure that is 

currently supporting or designed to support the attachment of wireless facilities, including, but not 

limited to, towers, buildings and water towers. 

(10) “Public lands, buildings and facilities” does not include any real property, structures or 

facilities under the ownership, control or jurisdiction of the secretary of transportation. 

(11) “Public right-of-way” means only the area of real property in which the authority has a 

dedicated or acquired right-of-way interest in the real property. It shall include the area on, below or 

above the present and future streets, alleys, avenues, roads, highways, parkways or boulevards 

dedicated or acquired as right-of-way. “Public right-of-way” does not include any state, federal or 

interstate highway right-of-way, which generally includes the area that runs contiguous to, parallel 

with, and is generally equidistant from the center of that portion of the highway improved, designed 

or ordinarily used for public travel. 

(12) “Replacement” includes constructing a new wireless support structure of comparable 

proportions and of comparable height or such other height that would not constitute a substantial 

modification to an existing structure in order to support wireless facilities or to accommodate 

collocation and includes the associated removal of the pre-existing wireless facilities, if any, or 

wireless support structure. 

(13) “Search ring” means a shape drawn on a map to indicate the general area within which a 

wireless services support structure should be located to meet radio frequency engineering 

requirements, taking into account other factors, including topography and the demographics of the 

service area. 

(14) “Small cell facility” means a wireless facility that meets both of the following 

qualifications: (A) Each antenna is located inside an enclosure of no more than six cubic feet in 

volume, or in the case of an antenna that has exposed elements, the antenna and all of the antenna’s 

exposed elements could fit within an imaginary enclosure of no more than six cubic feet; and 

(B) primary equipment enclosures that are no larger than 17 cubic feet in volume, or facilities 

comprised of such higher limits as the federal communications commission has excluded from 

review pursuant to 54 U.S.C. § 306108. Associated equipment may be located outside the primary 

equipment, and if so located, is not to be included in the calculation of equipment volume. 

Associated equipment includes, but is not limited to, any electric meter, concealment, 

telecommunications demarcation box, ground-based enclosures, back-up power systems, grounding 

equipment, power transfer switch, cut-off switch and vertical cable runs for the connection of power 

and other services. 

(15) “Small cell network” means a collection of interrelated small cell facilities designed to 

deliver wireless service. 

(16) “Substantial modification” means a proposed modification to an existing wireless support 

structure or base station that will substantially change the physical dimensions of the wireless support 

structure or base station under the objective standard for substantial change, established by the 

federal communications commission pursuant to 47 C.F.R. 1.40001. 
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(17) “Transmission equipment” means equipment that facilitates transmission for a wireless 

service licensed or authorized by the federal communications commission including, but not limited 

to, radio transceivers, antennas, coaxial or fiber optic cable and regular and backup power supply. 

“Transmission equipment” includes equipment associated with wireless services including, but not 

limited to, private, broadcast and public safety services such as wireless local area network services, 

and services utilizing a set of specifications developed by the institute of electrical and electronics 

engineers for interface between a wireless client and a base station or between two wireless clients, 

as well as unlicensed wireless services and fixed wireless services, such as microwave backhaul. 

(18) “Wireless facility” means equipment at a fixed location that enables wireless 

communications between user equipment and a communications network, including, but not limited 

to: (A) Equipment associated with wireless services such as private, broadcast and public safety 

services, as well as unlicensed wireless services and fixed wireless services such as microwave 

backhaul; and 

(B) radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup power supplies 

and comparable equipment, regardless of technological configuration. 

“Wireless facility” does not mean any wired connections from a wireless support structure or 

base station to a hub or switching location. 

(19) “Wireless services” means “personal wireless services” and “personal wireless service 

facilities” as defined in 47 U.S.C. § 332(c)(7)(C), including commercial mobile services as defined in 

47 U.S.C. § 332(d), provided to personal mobile communication devices through wireless facilities 

or any fixed or mobile wireless services provided using wireless facilities. 

(20) “Wireless infrastructure provider” means any person that builds or installs transmission 

equipment, wireless facilities or wireless support structures, but that is not a wireless services 

provider. 

(21) “Wireless support structure” means a freestanding structure, such as a monopole, guyed or 

self-supporting tower or other suitable existing or alternative structure designed to support or capable 

of supporting wireless facilities. “Wireless support structure” shall not include any telephone or 

electrical utility pole or any tower used for the distribution or transmission of electrical service. 

(22) “Utility pole’’ means a structure owned or operated by a public utility as defined in 

K.S.A. 66-104, and amendments thereto, a municipality as defined in K.S.A. 75-6102, and 

amendments thereto, or an electric cooperative as defined in K.S.A. 2016 Supp. 17-4652, and 

amendments thereto, that is designed specifically for and used to carry lines, cables or wires for 

telecommunications, cable, electricity or to provide lighting. 

(23) “Water tower’’ means a water storage tank or a standpipe, or an elevated tank situated on a 

support structure that was originally constructed for use as a reservoir or facility to store or deliver 

water. 

(24) “Wireless services provider” means a provider of wireless services. 

(c) (1) An authority shall not charge an application fee, consulting fee or other fee associated 

with the submission, review, processing and approval of an application that is not required for other 

wireless infrastructure providers or wireline telecommunications or broadband providers within the 

authority’s jurisdiction. 

(2) An authority shall only assess fees or charges for the actual costs relating to the granting or 

processing of an application that are directly incurred by the authority and the authority shall not 

charge any market-based or value-based fees for the processing of an application. Such fees and 

charges shall be reasonably related in time to the occurrence of such costs. 

http://www.ksrevisor.org/statutes/chapters/ch66/066_001_0004.html
http://www.ksrevisor.org/statutes/chapters/ch75/075_061_0002.html
http://www.ksrevisor.org/statutes/chapters/ch17/017_046_0052.html
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(3) An authority or any third-party entity shall not include any travel expenses incurred in the 

review of an application for more than one trip per application to the authority’s jurisdiction and an 

applicant shall not be required to pay or reimburse an authority for a consultant or other third-party 

fees based on a contingency-based or results-based arrangement. Any travel expenses included must 

be reasonable and directly related to the application. 

(4) The total charges and fees assessed by the authority shall not exceed: 

(A) $500 for a collocation application, that is not a substantial modification, small cell facility 

application or distributed antenna system application; or 

(B) $2,000 for an application for a new wireless support structure or for a collocation application 

that is a substantial modification of a wireless support structure. 

(d) (1) An authority may not charge a wireless services provider or wireless infrastructure 

provider any rental, license or other fee to locate a wireless facility or wireless support structure on 

any public right-of-way controlled by the authority, if the authority does not charge other 

telecommunications or video service providers, alternative infrastructure or wireless services 

providers or any investor-owned utilities or municipally-owned commercial broadband providers for 

the use of public right-of-way. If an authority does assess a charge, including a charge or rental fee 

for attachment to the facilities owned by the authority in the right-of-way, any such charge must be 

competitively neutral, with regard to other users of the public right-of-way, including investor-owned 

utilities or municipally-owned commercial broadband providers, and may not be unreasonable or 

discriminatory or violate any applicable state or federal law, rule or regulation. 

(2) (A) Subject to the provisions of this subsection, a wireless services provider or wireless 

infrastructure provider, subject to an application, shall have the right to construct, maintain and 

operate wireless support structures, utility poles, small cell wireless facilities or distributed antenna 

systems along, across, upon, under or above the public right-of-way. The authority must be 

competitively neutral with regard to other users of the public right-of-way, may not be unreasonable 

or discriminatory and may not violate any applicable state or federal law, rule or regulation. 

(B) Nothing in this subsection (d) shall be interpreted as granting a wireless services provider or 

wireless infrastructure provider the right to construct, maintain or operate any facility or related 

appurtenance on property owned by the authority outside of the public right-of-way. 

(C) The right of a wireless services provider or wireless infrastructure provider to use and 

occupy the public right-of-way shall always be subject and subordinate to the reasonable public 

health, safety and welfare requirements and regulations of the authority. An authority may exercise 

its home rule powers in its administration and regulation related to the management of the public 

right-of-way provided that any such exercise must be competitively neutral and may not be 

unreasonable or discriminatory. 

(D) The authority shall have the right to prohibit the use or occupation of a specific portion of 

public right-of-way by a provider due to a reasonable public interest necessitated by public health, 

safety and welfare so long as such interest is exercised in a competitively neutral manner and is not 

unreasonable or discriminatory. 

(E) A wireless services provider or wireless infrastructure provider shall comply with all laws 

and rules and regulations governing the use of public right-of-way. 

(F) An authority may require a wireless services provider or wireless infrastructure provider to 

repair all damage to a public right-of-way caused by the activities of that provider, or of any agent, 

affiliate, employee or subcontractor of that provider, while occupying, installing, repairing or 

maintaining facilities in a public right-of-way and to return the right-of-way to the condition in which 
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it existed prior to the damage. If a wireless services provider or wireless infrastructure provider fails 

to make the repairs required by an authority, the authority may effect those repairs and charge the 

provider the reasonable cost of those repairs. If an authority incurs damages as a result of a violation 

of this paragraph, then the authority shall have a cause of action against a wireless services provider 

or wireless infrastructure provider for violation of this paragraph, and may recover its damages, 

including reasonable attorney fees, if such provider is found liable by a court of competent 

jurisdiction. 

(G) If requested by an authority, in order to accomplish construction and maintenance activities 

directly related to improvements for the health, safety and welfare of the public, a wireless services 

provider or wireless infrastructure provider shall relocate or adjust its facilities within the public 

right-of-way at no cost to the authority, as long as such request similarly binds all users of such right-

of-way. Such relocation or adjustment shall be completed as soon as reasonably possible within the 

time set forth in any written request by the authority for such relocation or adjustment, as long as the 

authority provides the wireless services provider or wireless infrastructure provider with a minimum 

of 180 days advance written notice to comply with such relocation or adjustment, unless 

circumstances beyond the authority’s control require a shorter period of advance notice. If any such 

relocation or adjustment is for private benefit, the provider shall not bear the cost of the relocation or 

adjustment to the extent of such private benefit and the provider shall not be obligated to commence 

the relocation or adjustment until receipt of funds for such relocation or adjustment. The provider 

shall have no liability for any delays caused by a failure to receive funds for the cost of such 

relocation or adjustment and the authority shall have no obligation to collect such funds. 

(H) Wireless services providers and wireless infrastructure providers shall indemnify and hold 

the authority and its officers and employees harmless against any and all claims, lawsuits, judgments, 

costs, liens, losses, expenses, fees to include reasonable attorney fees and costs of defense, 

proceedings, actions, demands, causes of action, liability and suits of any kind and nature, including 

personal or bodily injury or death, property damage or other harm for which recovery of damages is 

sought, to the extent that it is found by a court of competent jurisdiction to be caused by the 

negligence of the wireless services provider or wireless infrastructure provider, any agent, officer, 

director, representative, employee, affiliate or subcontractor of the provider, or their respective 

officers, agents, employees, directors or representatives, while installing, repairing or maintaining 

facilities in a public right-of-way. The indemnity provided by this paragraph does not apply to any 

liability resulting from the negligence of an authority, its officers, employees, contractors or 

subcontractors. If a provider and the authority are found jointly liable by a court of competent 

jurisdiction, liability shall be apportioned comparatively in accordance with the laws of this state, 

without waiving any governmental immunity available to the authority under state law and without 

waiving any defenses of the parties under state or federal law. This paragraph is solely for the benefit 

of the authority and the wireless services provider or wireless infrastructure provider and does not 

create or grant any rights, contractual or otherwise, to any other person or entity. 

(I) A wireless services provider or wireless infrastructure provider or authority shall promptly 

advise the other in writing of any known claim or demand against the provider or the authority 

related to or arising out of the provider’s activities in a public right-of-way. 

(3) The provisions of this subsection shall not apply to or affect any authority’s jurisdiction over 

the activities of wireless services providers or wireless infrastructure providers in public utility 

easements, private easements or on privately owned property. 

(4) Nothing in this subsection shall be construed to prevent wireless structures and wireless 

facilities from being located on state, federal or interstate highway right-of-way in accordance with 
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reasonable policies and procedures adopted by the manager of the state, federal and interstate 

highway right-of-way under applicable federal and state law. 

(e) (1) An authority may enter into a lease with an applicant for the applicant’s use of public 

lands, buildings and facilities. When entering into a lease for use of publicly owned lands, an 

authority shall offer leases or contracts for applicants to use publicly owned lands that are at least 10 

years in duration, unless otherwise agreed to by both the applicant and the authority, and at market 

rates. Any lease renewals shall be negotiated in good faith. Due to the benefit of increased broadband 

and wireless services to the citizens of the authority, an authority may choose not to charge for the 

placement of wireless facilities on public lands. If an authority does charge, any such charges for use 

of publicly owned lands and facilities must be competitively neutral with regard to other users of the 

publicly owned lands and facilities, including any investor-owned utilities or municipally owned 

commercial broadband providers, may not be unreasonable or discriminatory and may not violate 

any applicable state or federal law, rule or regulation. 

(2) If the applicant and the authority do not agree on the applicable market rate for the use or 

lease of public land and are unable to agree on a process to determine the applicable market rate for 

any such public land, then the market rate will be determined by a panel of three appraisers. The 

panel will consist of one appraiser appointed by each party and a third appraiser selected by the two 

appointed appraisers. Each appraiser will independently appraise the appropriate lease rate and the 

market rate shall be set at the mean between the highest and lowest market rates among all three 

independent appraisals, unless the mean between the highest and lowest appraisals is greater than or 

less than 10% of the appraisal of the third appraiser chosen by the parties’ appointed appraisers, in 

which case the third appraisal will determine the rate for the lease. The appraisal process shall be 

concluded within 150 calendar days from the date the applicant first tenders a proposed lease rate to 

the authority. Each party will bear the cost of the party’s own appointed appraiser, and the parties 

shall share equally the cost of the third appraiser chosen by the two appointed appraisers. 

(3) Nothing in this subsection shall be construed to prevent wireless structures and wireless 

facilities from being located on real property, structures or facilities under the ownership, control or 

jurisdiction of the secretary of transportation in accordance with reasonable policies and procedures 

adopted by the secretary of transportation under applicable federal and state law. 

(4) This subsection (e) shall not apply to public rights-of-way governed by subsection (d). 

(f) To ensure uniformity across the state with respect to consideration of every application, an 

authority shall not: 

(1) Require an applicant to submit information about, or evaluate an applicant’s business 

decisions with respect to, the applicant’s designed service, customer demand for service or quality of 

the applicant’s service to or from a particular area or site. An authority may require an applicant 

filing an application for a new wireless support structure to state in such application that the applicant 

conducted an analysis of available collocation opportunities on existing wireless support structures 

within the same search ring defined by the applicant, solely for the purpose of confirming that an 

applicant undertook such analysis; 

(2) require information that concerns the specific need for the wireless support structure, 

including if the service to be provided from the wireless support structure is to add additional 

wireless coverage or additional wireless capacity. An authority may not require proprietary, 

confidential or other business information to justify the need for the new wireless support structure, 

including propagation maps and telecommunications traffic studies; 
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(3) evaluate an application based on the availability of other potential locations for the placement 

of wireless support structures or wireless facilities including, but not limited to, the option to 

collocate, instead of construct, a new wireless support structure or for substantial modifications of a 

support structure; 

(4) dictate the type of transmission equipment or technology to be used by the applicant 

including, but not limited to, requiring an applicant to construct a distributed antenna system or small 

cell facility in lieu of constructing a new wireless support structure or discriminate between different 

types of infrastructure or technology; 

(5) require the removal of existing wireless support structures or wireless facilities, wherever 

located, as a condition for approval of an application. This paragraph shall not preclude an authority 

from adopting reasonable rules with respect to the removal of abandoned wireless support structures 

or wireless facilities; 

(6) impose any restrictions at or near civilian airports with respect to objects in navigable 

airspace height limitations, proximity to civilian airports or markings and lighting on wireless 

support structures or base stations that are greater than, or in conflict with, any restrictions imposed 

by the federal aviation administration, except that this paragraph shall not be construed so as to 

impact any existing height restrictions adopted by an authority as of the effective date of this section 

on wireless support structures or base stations located at or near civilian airports; 

(7) establish or enforce regulations or procedures for radio frequency signal strength or the 

adequacy of service quality; 

(8) impose surety requirements, including bonds, escrow deposits, letters of credit or any other 

type of financial surety to ensure that abandoned or unused facilities can be removed, unless the 

authority imposes similar requirements on other permits for other types of commercial development 

or land uses, and any such instrument cannot exceed a reasonable estimate of the direct cost of the 

removal of the facility. If surety requirements are imposed, any such requirements shall be 

competitively neutral, non-discriminatory, reasonable in amount and commensurate with the 

historical record for local facilities and structures that are abandoned; 

(9) discriminate or create a preference on the basis of the ownership of any property, structure, 

base station or wireless support structure when promulgating rules or procedures for siting wireless 

facilities or for evaluating applications or require the placement of wireless support structures or 

wireless facilities on property owned or leased by the authority, but an authority may develop a 

process to encourage the placement of wireless support structures or wireless facilities on property 

owned or leased by the authority, including an expedited approval process. Nothing in this subsection 

shall be construed to hinder or restrict the siting of public safety communications towers, including, 

but not limited to, police and fire; 

(10) impose any unreasonable requirements or obligations regarding the presentation, appearance 

or function of the wireless facilities and equipment including, but not limited to, those relating to any 

kinds of materials used and those relating to arranging, screening or landscaping of facilities. In 

developing such a requirement or obligation for wireless facilities located on a public right-of-way, 

the authority shall consider input from property owners adjoining the affected public right-of-way; 

(11) impose any requirements that an applicant purchase, subscribe to, use or employ facilities, 

networks or services owned, provided or operated by an authority, in whole or in part, or by any 

entity in which the authority has a competitive, economic, financial, governance or other interest; 

(12) impose environmental testing, sampling or monitoring requirements that exceed federal law; 
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(13) impose any compliance measures for radio frequency emissions or exposure from wireless 

facilities that exceed the requirements of the federal communications commission rules for radio 

frequency; 

(14) in conformance with 47 U.S.C. § 332(c)(7)(B)(iv), reject an application, in whole or in part, 

based on perceived or alleged environmental effects of radio frequency emissions or exposure; 

(15) prohibit the use of emergency power systems that comply with federal and state 

environmental requirements and do not violate local health and safety requirements and local noise 

control ordinances, but no local regulations shall prevent the provision of emergency power during 

an actual emergency; 

(16) condition or require the approval of an application based on the applicant’s agreement to 

permit any wireless facilities provided or operated, in whole or in part, by an authority or by any 

other entity to be placed at, or collocated with, the applicant’s wireless support structure; 

(17) impose a greater setback or fall-zone requirement for a wireless support structure than for 

other types of commercial structure of a similar size; or 

(18) limit, for less than 10 years, the duration of the approval of an application. Any renewals 

shall be negotiated in good faith. Construction of the approved structure or facilities shall commence 

within one year of final approval and shall be diligently pursued to completion. 

(g) An applicant for a small cell network involving no greater than 25 individual small cell 

facilities of a substantially similar design within the jurisdiction of a single authority shall be 

permitted, upon request by the applicant, to file a consolidated application and receive a single permit 

for the installation, construction, maintenance and repair of a small cell network instead of filing 

separate applications for each individual small cell facility, except that the authority may require a 

separate application for any small cell facilities that are not of a substantially similar design. The 

authority shall render a decision no later than 60 days after the submission of an application 

regarding small cell facilities that satisfies the authority’s requirements in a single administrative 

proceeding. 

(h) (1) Within 150 calendar days of receiving an application for a new wireless support structure 

and within 90 calendar days of receiving an application for a substantial modification to an existing 

wireless support structure or base station, or any other application for placement, installation or 

construction of transmission equipment that does not constitute an eligible facilities request as 

defined by 47 U.S.C. § 1455(a), an authority shall: (A) Review the application in light of the 

application’s conformity with applicable local zoning regulations; 

(B) make a final decision to approve or disapprove the application; and 

(C) advise the applicant in writing of the authority’s final decision, supported by substantial 

evidence contained in a written record and issued contemporaneously. If an authority denies an 

application, there must be a reasonable basis for the denial. An authority may not deny an application 

if such denial discriminates against the applicant with respect to the placement of the facilities of 

other investor-owned utilities, wireless service providers, wireless infrastructure providers or 

wireless carriers. 

(2) (A) The time period for approval of applications shall begin when the application is 

submitted and may be tolled within the first 30 days after the submission of the application if the 

authority notifies the applicant that such application is incomplete, identifies all missing information 

and specifies the code provision, ordinance, application instruction or otherwise publicly stated 

procedures that require the information to be submitted. 
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(B) The time period for approval of applications shall begin running again when the applicant 

provides the necessary supplemental information. Additionally, the time period for approval of 

applications may be tolled by the express agreement in writing by both the applicant and the 

authority. 

(3) An application shall be deemed approved if an authority fails to act on an application for a: 

(A) New wireless support structure within the 150-calendar day review period specified; or 

(B) substantial modification to an existing wireless support structure or base station or any other 

applications for placement, installation or construction of transmission equipment that does not 

constitute an eligible facilities request as defined by 47 U.S.C. § 1455(a) within the 90 calendar days 

review period specified. 

(4) An authority shall approve applications for eligible facilities requests, as defined by 47 

U.S.C. § 1455(a), within 60 days according to the procedures established by federal law under 47 

C.F.R. 1.40001. 

(5) An application shall be deemed approved once an applicant has provided notice to the 

authority that the applicable time periods provided in this section have lapsed. 

(6) Within 30 days of the notice provided pursuant to subsection (h)(5), a party aggrieved by the 

final action of an authority, either by the authority affirmatively denying an application or by the 

authority’s inaction, may bring an action for review in any court of competent jurisdiction. 

(i) An authority may not institute any moratorium on the filing, consideration or approval of 

applications, permitting or the construction of new wireless support structures, substantial 

modifications of wireless support structures or collocations. 

(j) Subject to the provisions of this section and applicable federal law, an authority may continue 

to exercise zoning, land use, planning and permitting authority within the authority’s territorial 

boundaries with regard to the siting of new or the modification of wireless support structures, 

wireless facilities, small cell facilities or utility poles, except that no authority shall have or exercise 

any zoning or siting jurisdiction, authority or control over the construction, installation or operation 

of any small cell facility or distributed antennae system located in an interior structure or upon the 

site of any campus, stadium or athletic facility. 

(k) Nothing in this section shall be construed to apply to military installations. 

(l) The provisions of this section shall take effect and be in force on and after October 1, 2016. 

History: L. 2016, ch. 40, § 1; July 1. 
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